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CHAPTER 102
WORKER'’S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.43 Weekly compensation schedule.
102.05 Election by employemwithdrawal. 102.44 Maximum limitations.
102.06 Joint liability of employer and contractor 102.45 Benefits payable to minors; how paid.
102.07 Employee defined. 102.46 Death benefit.
102.075 Election by sole proprietppartner or member 102.47 Death benefit, continued.
102.076 Election by corporate ti€er. 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.077 Election by school district or private school. cue squad members, diving team members, national or state guard mem
102.08 Administration for state employees. bersand emegency management personnel.
102.11 Earnings, method of computation. 102.48 Death benefit, continued.
102.12 Notice of injury exception, laches. 102.49 Additional death benefit for children, state fund.
102.123 Statement of employee. 102.50 Burial expenses.
102.125 Fraudulent claims reporting and investigation. 102.51 Dependents.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 102.52 Permanent partial disability schedule.
102.14 Jurisdiction of department; advisory committee. 102.53 Multiple injury variations.
102.15 Rules of procedure; transcripts. 102.54 Injury to dominant hand.
102.16 Submission of disputes, contributions by employees. 102.55 Application of schedules.
102.17 Procedurenotice ofhearing; witnesses, contempt; testimomedical 102.555 Occupational deafness; definitions.
examination. 102.56 Disfigurement.

102.175 Apportionmentof liability. 102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.18 Findings, orders and awards. 102.57 Violationsof safety provisions, penalty
102.19 Alien dependents; payments through consulicef. 102.58 Decreased compensation.
102.195 Employees confined in institutions; payment of benefits. 102.59 Preexisting disabilityindemnity
102.20 Judgment on award. 102.60 Minor illegally employed, compensation.
102.21 Payment of awards by municipalities. 102.61 Indemnity under rehabilitation law
102.22 Penalty for delayed payments; interest. 102.62 Primary and secondary liability; unchangeable.
102.23 Judicial review 102.63 Refunds by state.
102.24 Remanding record. 102.64 Attorney general shall represent state and commission.
102.25 Appeal from judgment on award. 102.65 Work injury supplemental benefit fund.
102.26 Fees and costs. 102.66 Payment of certain barred claims.
102.27 Claims and awards protected; exceptions. 102.75 Administrative expenses.
102.28 Preference of claims; workercompensation insurance. 102.80 Uninsured employers fund.
102.29 Third party liability 102.81 Compensation for injured employee of uninsured employer
102.30 Other insurance notfafcted; liability of insured employer 102.82 Uninsured employer payments.
102.31 Worker's compensation insurance; policy regulations. 102.83 Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross Refeence: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

o ) schooldistrict, sewer district, drainage district and family care
102.01  Definitions. (1) This chapter may be referred to asjistrictand other public or quasi-public corporations.
the “Worker's Compensation Actand allowances, recoveries (dm) “Order” means any decision, rule, regulation, direction,

andliabilities under this chapteonstitute “Wrker’'s Compensa requirementor standard of the department, or any other deter

tion”. . minationarrived at or decision made by the department.
(2) In this chapter: (e) “Primary compensation and death benefit’ means-com
(a) “Commission” means the labor and industry review conpensatioror indemnity for disability or death benefit, other than
mission. increased, double or treble compensation or death benefit.
(ag) “Commissioner” means a member of the commission. (eg) “Religious sect” means a religious body of persons, or
(am) “Compensation” means work&icompensation. division of a religious body of persons, who unite in holding cer
(ap) “Department” means the department of workfateget &N special doctrines or opinions concerning religion that distin
opment. guish those persons from others holding the same general

(bm) “General order” means such order as applies genera{l?);'g'ousube“efs' .,
throughout the state to all persons, employments, places of (éM) “Secretary” means the secretary of workforce develop
employmentor public buildings, or all persons, employments dnent-
placesof employment or public buildings of a class under the (f) “Temporary help agency” means an employer who places
jurisdiction of the department. All other orders of the departmeii employee with or leasdts employees to another employer
shallbe considered special orders. who controls the employegWwork activities and compensates the
(c) “Injury” means mental or physical harm an employee first employer forthe employes’services, regardless of the dura
causedby accident or disease, and also medamage to or tonof the services. _
destructiorof artificial members, dental appliances, tebtigring  (9) Except as provided in $02.555with respect to occupa
aidsand eyeglasses, but, in the case of hearing aids or eyegladiggl deafness, “time of injury”, “occurrence of injury”, or “date
only if such damage or destruction resultexin accident which Of injury” means:
alsocaused personal injury entitling the employee to compensa 1. In the case of accidental injuhe dateof the accident
tion therefor either for disability or treatment. which caused the injury

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/102.01
https://docs.legis.wisconsin.gov/document/statutes/2001/102.03
https://docs.legis.wisconsin.gov/document/statutes/2001/102.04
https://docs.legis.wisconsin.gov/document/statutes/2001/102.05
https://docs.legis.wisconsin.gov/document/statutes/2001/102.06
https://docs.legis.wisconsin.gov/document/statutes/2001/102.07
https://docs.legis.wisconsin.gov/document/statutes/2001/102.075
https://docs.legis.wisconsin.gov/document/statutes/2001/102.076
https://docs.legis.wisconsin.gov/document/statutes/2001/102.077
https://docs.legis.wisconsin.gov/document/statutes/2001/102.08
https://docs.legis.wisconsin.gov/document/statutes/2001/102.11
https://docs.legis.wisconsin.gov/document/statutes/2001/102.12
https://docs.legis.wisconsin.gov/document/statutes/2001/102.123
https://docs.legis.wisconsin.gov/document/statutes/2001/102.125
https://docs.legis.wisconsin.gov/document/statutes/2001/102.13
https://docs.legis.wisconsin.gov/document/statutes/2001/102.14
https://docs.legis.wisconsin.gov/document/statutes/2001/102.15
https://docs.legis.wisconsin.gov/document/statutes/2001/102.16
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17
https://docs.legis.wisconsin.gov/document/statutes/2001/102.175
https://docs.legis.wisconsin.gov/document/statutes/2001/102.18
https://docs.legis.wisconsin.gov/document/statutes/2001/102.19
https://docs.legis.wisconsin.gov/document/statutes/2001/102.195
https://docs.legis.wisconsin.gov/document/statutes/2001/102.20
https://docs.legis.wisconsin.gov/document/statutes/2001/102.21
https://docs.legis.wisconsin.gov/document/statutes/2001/102.22
https://docs.legis.wisconsin.gov/document/statutes/2001/102.23
https://docs.legis.wisconsin.gov/document/statutes/2001/102.24
https://docs.legis.wisconsin.gov/document/statutes/2001/102.25
https://docs.legis.wisconsin.gov/document/statutes/2001/102.26
https://docs.legis.wisconsin.gov/document/statutes/2001/102.27
https://docs.legis.wisconsin.gov/document/statutes/2001/102.28
https://docs.legis.wisconsin.gov/document/statutes/2001/102.29
https://docs.legis.wisconsin.gov/document/statutes/2001/102.30
https://docs.legis.wisconsin.gov/document/statutes/2001/102.31
https://docs.legis.wisconsin.gov/document/statutes/2001/102.32
https://docs.legis.wisconsin.gov/document/statutes/2001/102.33
https://docs.legis.wisconsin.gov/document/statutes/2001/102.35
https://docs.legis.wisconsin.gov/document/statutes/2001/102.37
https://docs.legis.wisconsin.gov/document/statutes/2001/102.38
https://docs.legis.wisconsin.gov/document/statutes/2001/102.39
https://docs.legis.wisconsin.gov/document/statutes/2001/102.40
https://docs.legis.wisconsin.gov/document/statutes/2001/102.42
https://docs.legis.wisconsin.gov/document/statutes/2001/102.43
https://docs.legis.wisconsin.gov/document/statutes/2001/102.44
https://docs.legis.wisconsin.gov/document/statutes/2001/102.45
https://docs.legis.wisconsin.gov/document/statutes/2001/102.46
https://docs.legis.wisconsin.gov/document/statutes/2001/102.47
https://docs.legis.wisconsin.gov/document/statutes/2001/102.475
https://docs.legis.wisconsin.gov/document/statutes/2001/102.48
https://docs.legis.wisconsin.gov/document/statutes/2001/102.49
https://docs.legis.wisconsin.gov/document/statutes/2001/102.50
https://docs.legis.wisconsin.gov/document/statutes/2001/102.51
https://docs.legis.wisconsin.gov/document/statutes/2001/102.52
https://docs.legis.wisconsin.gov/document/statutes/2001/102.53
https://docs.legis.wisconsin.gov/document/statutes/2001/102.54
https://docs.legis.wisconsin.gov/document/statutes/2001/102.55
https://docs.legis.wisconsin.gov/document/statutes/2001/102.555
https://docs.legis.wisconsin.gov/document/statutes/2001/102.56
https://docs.legis.wisconsin.gov/document/statutes/2001/102.565
https://docs.legis.wisconsin.gov/document/statutes/2001/102.57
https://docs.legis.wisconsin.gov/document/statutes/2001/102.58
https://docs.legis.wisconsin.gov/document/statutes/2001/102.59
https://docs.legis.wisconsin.gov/document/statutes/2001/102.60
https://docs.legis.wisconsin.gov/document/statutes/2001/102.61
https://docs.legis.wisconsin.gov/document/statutes/2001/102.62
https://docs.legis.wisconsin.gov/document/statutes/2001/102.63
https://docs.legis.wisconsin.gov/document/statutes/2001/102.64
https://docs.legis.wisconsin.gov/document/statutes/2001/102.65
https://docs.legis.wisconsin.gov/document/statutes/2001/102.66
https://docs.legis.wisconsin.gov/document/statutes/2001/102.75
https://docs.legis.wisconsin.gov/document/statutes/2001/102.80
https://docs.legis.wisconsin.gov/document/statutes/2001/102.81
https://docs.legis.wisconsin.gov/document/statutes/2001/102.82
https://docs.legis.wisconsin.gov/document/statutes/2001/102.83
https://docs.legis.wisconsin.gov/document/statutes/2001/102.835
https://docs.legis.wisconsin.gov/document/statutes/2001/102.84
https://docs.legis.wisconsin.gov/document/statutes/2001/102.85
https://docs.legis.wisconsin.gov/document/statutes/2001/102.87
https://docs.legis.wisconsin.gov/document/statutes/2001/102.88
https://docs.legis.wisconsin.gov/document/statutes/2001/102.89
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DWD%2080
https://docs.legis.wisconsin.gov/document/statutes/2001/102.555

102.01 WORKER’S COMPENSATION Updated 01-02Wis. Stats. Database 2

2. In the case of disease, the date of disabilityf thhat date employeewhether or not the prograiw located on the empley
occursafterthe cessation of all employment that contributed to tleg’s premises, if participation in the program is voluntary ted
disability, the last day of work for the last employer whosemployeereceives no compensation for participation.

employmentcaused disability 4. The premises of the employer include inemises of any

(gm) “Wisconsin compensation rating bureau” means tligherperson on whose premises the employee performs service.
bureauprovided for in s626.06 5. To enhance¢he morale and fiéiency of public employees

(h) “Uninsured employer” means an employer that igigte-  in this state anattract qualified personnel to the public service,
tion of 5.102.28 (2) it is thepolicy of the state that the benefits of this chapter shall

() “Uninsured employer assessmenttans the assessmengextendand be granted to employees in the service of the state or
imposedunder s102.85 (4) of any municipality therein on the same basisheésame manner

(J) “Uninsured emp|0yers fund” means the fund es’[ab"shé{ﬂ]der the same conditions, and Wlth like rlght of recovery as in the
unders.102.80 (1) caseof employees ofpersons, firms or private corporations.

(k) “Workweek” means a calendar week, starting on Sund4gcordingly, the same considerations, standards, and rules of
andending on Saturday cisionshall apply in all cases in determining whether any

History: 1975 c. 14%s7to13,54; 1975 c. 2001979 c. 89278 1981 c. 921983 €Mployeeunder this chapteat the time of the injurywas per
a.98 189, 1985 a. 831987 a. 1791989 a. 641995 a. 2&s.3737t03741,9130 (4)  forming service growing out of and incidental the employes’
1931526 %Zeﬂ;ﬁéﬁiﬂﬁgfiff ?:|:in?lg;§g$e?r§;y find the date of injury to be employment. For the purposes of this subsection ndedinti-
otherthan the last day of work. Royal-Globe Insurance CPIMHR, 82 Ws, 2d ~ atlon shall be made among any of the classes Qf employers enu
90, 260 N.W2d 670(1978). meratedn s.102.04or of employees enumeratedsin02.07 and

“Temporaryhelp agency” under sub. (2) (f) is not restricteetployers in the  no statutesordinances, or administrative regulations otherwise
businesof placing employees with other employers. Gansdliekoosa Papers,

Inc., 158 Ws. 2d 743463 N.W2d 682(1990). applicableto any employees enumerated it@2.07shall be con
~ Anintentionally inflicted injury unexpected and unforeseen by the injured parggrolling.
is an accident under sub. (2) (c). Jensdamployers Mutual Casualty Cb61 Ws. (d) Where the injury is not intentionally self-inflicted.

2d 253 468 N.Ww2d 1(1991). ! ) Senr
Cessatiorof employment under sub. (2) (g) 2. does not require that the employee (€) Where the accident or disease causing infuiges out of
no longer be employedyut requires that the employee no longer be employed in thhe employees employment.
employmenthat contributed to the disabilityf that is the case, the employer that .
causedhe injury is responsible. North Rivers InsurancevCdanpower €mporary (f) Every employee whose employment requires the employee

Services212 Ws. 2d 63568 N.w2d 15(Ct. App. 1997). _ to travel shall be deemed to performing service growing out of
LIRC's determination of “scope of employment” is given great weight deferenc;

Whetheran agency determination is given great weight depends on whether it h§pd|nmdental to the employegemplqyment at a." times while on

experiencen interpreting a particular statutory scheme and not on whether it hastrip, except when engageddeviation for a private or personal

e N o A Ao oy eer Fire DepartmentIRC, 223 purpose. Acts reasonably necessary for living or incidental
Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) H?_@retOSh_al_l not be regarded as such a deV'_ath accident or

videsthat medical expenses ingut“wfmr:e an elmployee knows of trt1e wc|>r(lj<_—relatecd|seasear|3|ng out of a hazard of such service shall be de¢med

injury are compensable. Read toge| ical expensds occupational disease i )

casesre not compensable until the date of injligt once the date is established aIIarlseout of the employee empI(?yment. .

expensesissociated with the disease, even if incurred before the date of ariry (g) Members of the state legislature are covered by this chapter

compensable.United Wsconsin Insurance Co. LIRC, 229 Ws. 2d 416 600 : H ; : :

N.W.2d 186(Ct. App. 1999) whe.ntheylarg engaged in performing their duties as state legisla
Sub.(2) (g) 2. does not represent a comprehensive statement of a claioadén  tors including:

of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the claimant must ; ; ; ; i

provethat the injury arose out of employment. It mem#ys out a mechanism for l'. Whlle_performln_g serwgegrowmg out of and incidental

fixing the time, occurrencey date of an injury for purposes of identifying the propet0 their function as legislators;

gg‘gp\',%?r;‘g%iggg‘g’g?\?‘v\?zﬂﬂg‘zmay be made. WHIRIRC, 2000 W1 App 244, 2. while performing their dicial duties as members obm
mitteesor other dficial bodies created by the legislature;

102.03 Conditions of liability . (1) Liability under this 3. While traveling to and from the state capital to perform

chaptershall exist against an employer only whereftlewing  their duties as legislators; and

conditionsconcur: 4, While traveling to and from any place to perfaevices
(&) Where the employee sustains an injury growing out of and incidental to their function as legislators,
(b) Where, at the time of the injyrpoth the employer and regardles®f where the trip originated, and including acts reason

employeeare subject to the provisions of this chapter ably necessary for living but excluding adgviations for private

(c) 1. Where, at the time of the injutile employee is perform OF personal purposes except that acts reasonably necesdary for
ing service growing out o&nd incidental to his or her empioy ing are not deviations.
ment. (2) Wheresuch conditions exist the right to the recovery of

2. Any employee going to and from his or her employmegompensatiorunder this chapter shall be the exclusive remedy
in the ordinary and usual wawhile on the premises of the againstthe employerany other employee dfie same employer
employer,or while in the immediate vicinity thereof if the injuryandthe V\{orkers compensation insurance Caﬁflé!FhIS section
results from an occurrence on the premises eangloyeegoing ~ doesnot limit theright of an employee to bring action against any
betweeran employes designategarking lot and the employsr coemployeefor an assault intendetb cause bodily harm, or
work premises while on a direct route and in the ordinary aggainsta coemployee for negligenperation of a motor vehicle
usual way or any fire fighter or municipal utility employeenotowned or leased by the employer against a coemployeé
respondingo a call for assistance outside the limitsisfor her the same employer to the extent that there would be liability of a
city or village, unless that response is in violation of, laper governmentalinit to pay judgments against employees urader
forming service growing out of and incidental to employment. collectivebagaining agreement or a local ordinance.

3. An employee is not performing service growing olerod (3) Providing or failing to provide any safety inspection or
incidental to his or her employment while going to or fronsafetyadvisory service incident to a contract for wotkezom
employmentin a private or group or employer—sponsored cqrensatiorinsurance or to a contract for safety inspections or safety
pool, van pool,commuter bus service or other ride—sharing pr@dvisory services does not by itself subject an insuser
gramin which the employee participates voluntarily andgble employer,an insurance service ganization, aunion, a union
purposeof which is the mass transportation of employees to amtemberor any agent or employee of timsurer employerinsur
from employment. An employee is not performing service grovanceservice oganization or union to liability for damages for an
ing out of and incidental to employment while engaging in a pranjury resulting from providing or failing to provide the inspection
gram designed to improve the physical well-being the or services.
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(4) Theright to compensation and the amount of the -com A salesperson, employed on a part-salary and part-commission basis, who trav

; : ; : ; edeach day from his home, servicing and soliciting orders wétlpirescribed tekri
pensatiorshall in allcases be determined in accordance with t@y, using a delivery truck furnished by his employer whoseefe was not

provisionsof law in efect as of the date of the injury except as tequiredto report to, was performing services incidetdatmployment when he fell
mbol h I f compensaticnchan rovi inon his icy driveway going to his delivery truck to leave for his first call. Black River
gS fo%ygg?;);%ioztiz (;f;n(?(%) Zitdtge‘:‘:n e}ogg(ejsa\zﬁooargﬁ i Dairy Products, Inc. MDILHR, 58 Wis. 2d 537207 N.W2d 65(1973).

' ) ) . . NE p Yy - .g Sincethe decederg’employment status for services rendered irstaie was sub
ble to receive private rehabilitativeounseling and rehabilitative stantialand not transitoryand the relationship was not interrupted by cessation of
training under s102.61 (1m_) work for the Wisconsin employetthe department erred when it predicateddsial

. . . ... ... of benefits on the employarconflicting testimony that during the year in which the

(5) If an employee,_ V\_/h”e working 0Ut3|d_e the territorial ||m|t$mployeemet his death higorking time in Wsconsin had been reduced to 10%.

of this state, sfiérs an injury on account @fhich the employee, Simontonv. DILHR, 62 Ws. 2d 1.2, 214 N.W2d 302(1974).

or in the event of the employee'death, his or her dependents, Undersub. () ). no purpose of the employer was served by an y?’fte':jde" deviation
. . . : 0 test road conditions in bad weather to detérmine if visiting a boyfriend or going on
would have been entitleth the benefits provided by this chapteg hunting trip the next day would be feasible, nor was it a reasonably necessary for

hadsuch injury occurred withithis state, such employee, or in théving or incidental thereto. HunterDILHR, 64 Wis. 2d 97218 N.W2d 314(1974).

eventof the employes’ death resulting from such injyurthe Underthe 4-element test for deciding whether a worker was a loaned or special
: f mployeethe 1st element, actual or implied consent to work for the special employer
d_ependent_Sf the employee’_Sha” be enm_led to the benefits pr@asnegated by the existence of a work order providing that the plauatifid not
vided by this chapteiif at the time of such injury any of the follow beemployed by the special employer for a perio@@tlays, and by the absence of
ing applies: any other evidence indicating consent; hence, the plaimé$ a business invitee and
R L. . X . notanemployee at the time of the accident. Nelson. & J. Press Cori5 Wis.
(a) His or her employment jsrincipally localized in this state. 2d 77q 223 N.w2d 607(1974).

(b) He or she is Working under a contract of hire made in thi#\lontraumaticallyzaused mental injury is compensable only if it results from a situ
afion of greater dimensions than ttlay—to—day mental stresses and tensions that all

statein employment not principally localized in any state. employeesmust experience. Swiss Colorigic. v DILHR, 72 Ws. 2d 46 240
(c) He or she is working under a contract made in this statehi{V:2d 128(1976).

R ; ; A provider of medical services to an employee did not have a cause of action under
employmenprlnmpally localized in another state whaserkers theworker's compensation act against the employer when the employer denied liabil

compensatiotaw is not applicable to that perss@mployer ity and compromised an employgelaim. La Crosse Lutheran HospitaDlder

(d) He or she is Working under a contract of hire made in tmgrlghggo\g‘tinzeg Zflri‘lti’r\‘ét\l/vtf:virsd(igr(s&.r ose, personal comfort, and speeial mis
statefor employment outside the United States. sionare discussed. gauerweirmf.HR, 8‘)2 V’\JAS. 26p294262 N.w2d EL26(19’%8).

(e) He or she is a Wconsin lawenforcement dicer acting The personal comfort doctrine did not apply to an employee while going to lunch
underan agreement authorized undet 25.46 off of the employes premises and not during specific working hours; a denial of

. benefitsfor an injury received while eating luncH dfe premises did not deny equal

History: 1971 c. 148307,324 1975 c. 148s.15,54, 1977 ¢. 195272,418 1979 protection. Marmolejo v DILHR, 92 Wis. 2d 674285 N.W2d 650(1979).
€.278 1981 c. 921983 a. 981985 a. 831993 a. 49370, 490, 492 The presumption in favor of traveling employees does not modify the requirements

Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v for employer liability Goranson MDILHR, 94 Wis. 2d 537289 N.W2d 270(1980).

”-';'R dD_epartment48t Wis. 2d 338(1970%' S.UQ.QESIE(? thﬁ".‘lt consldetratlor; be g'VeE 10 Thatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against
extendingcoverage 1o an employee who IS injured whilé going to or irom WorK all,eqligent employewho was substantially more at fault does not render the statute
adirect route between two portionstbe employes premises, i.e., parking lot and \;nconstitutional.Mulder v Acme—Cleveland Cor@5 Wis. 2d 173290 N.W2d 276

work premises. [Bill 371-A] (1980)

Thedepartment correctly found on a claim for death benefits for an employee m”rUseéf the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1
deredwhile she alone remained in afice that had been vacated by all oteeploy ()5 Injurypon a girect patre betv(\]/een the lot and t%e work preniiée)s(iﬁ)d'rén[lf @
ees that the accident arose out of the deceasadployment since the isolated work JaegeBaking Co. vKretschmanngé Wis. 2d 590292 N.W2d 622(1980)
environment in which the deceased worked constituted a zone of special eadger Sub.(2) i .t't tional. Oliver v .I | 'cmos Ws. 2d 64.14309
hencethe positional risk doctrine was applicable. Alliehnufacturing, Inc. v~ V\;J26(3?3£5(8?n2r|)g lgggi) \ver.viravelers Insurance S- ?

DILHR, 45 Wis. 2d 563173 N.W2d 690(1970). o A : : . .

Theholding inBrown3v Ind. Comm9 \/\Ag. 2d FZSSthat causation legally didient . _Thedpr0\$13|qnbbg an employer Cl’f allg%edﬂz]g[ghgent mzd&cal tcarg.gt?n employee
to support compensation does not requisa@wing of strain or exertion greater than{'&l%ﬁ Igt])ilitfl Jfgr mﬁf’??gﬂfeerggr%ﬁs é’;boir%irggsve\jls ! 230365;3h Nﬂ\}%g
thatnormally required by the employsetork eforts, was not intended to preclude 600(1981) P : ' e
a doctor when determining medicatausation, from considering whether the . . .
employeewas engaged in usual work at the time of injuljowevey the doctor Repeatedvork-related back trauma was compensable as an occupational disease.
shouldnot automaticallonclude each time an employee is injured while pe#orn%*eg;y Mutual Insurance Ca.DILHR, 109 Ws. 2d 655327 N.w2d 178(Ct. App.
ing a task previously performed on a regular basis that the injury was caused-by a .
existing condition rather than employment. PitsctDWHR, 47 Ws. 2d 55176 Injury due to horseplay was compensable. The “positional risk” doctrine applied.
N.W.2d390(1970). Thatdoctrine provides that an accident arisesod@mployment when the connec

When a herniated disc was diagnosed within a few days after the claimed injti? between employment and the accident is such that the obligations of the-employ
theevidence dichot justify the departmestfinding that the employee did not meetMentplacethe employee in the particular place at the time the employee is injured
theburden of proof. Erickson DILHR, 49 Wis. 2d 1.4, 181 N.W2d 495(1970). b)é a{OTCE ﬂ’g‘t s\fzfgonal to hgn Orlhﬁﬁguns blkswagen, Inc. WDILHR, 110 Wis.

The departmentcannot divide liability for compensation among successivg_ Vihzr?ar?eﬁ o eigv?lgcot.vvit?\g.ss:gia)'. {0 another was an active work—related
employerdor the efects ofsuccessive injuries in the absence of evidence to sustain’¥" ! hp Y th Jury 1o a e b
afinding that the disability arose from the successive injuriescan it assess all Participantin the tragedyresulting nontraumatic psychiitjury was compensable.
liability against one afeveral employers nor divide liability equally among each ofnternationaHarvester vLIRC, 116 Ws. 2d 298341 N.w2d 721(Ct. App. 1983).

severakemployers if there is no evidence to support a finding thanjtiny or injuries ~ The“horseplay” rule barred recovery when the decedent jokingly placed his head
contributedto the disability in that manneSemons Department StoreDILHR, 50  insidea mold compression machine and accidentally stérteligbor v DILHR,
Wis. 2d 518 184 N.W2d 871(1971). 115Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff’d 120 Ws. 2d 375355 N.w2d

While susceptibility to further injury doe®ot necessarily establish a permanenf532(1984)- o . .
disability under the “as is” doctrin@n employes predisposition to injury does not ~ An employeeinjured by machinery manufactured by a corporation that had
relieve a present employer from liability if the employee becomes injured due to thergedwith the employer prioto the accident could recover in tort against the
employmenteven though the injury may not have caused disability in another persemployer under the “dual persona” doctrine. Schweinéfavtford Accident &
SemondDepartment Store DILHR, 50 Ws. 2d 518184 N.W2d 871(1971). IndemnityCo.120 Ws. 2d 344354 N.w2d 767(Ct. App. 1984).

A salesperson on a trip who deviateche extent of spending several hours in a _Underthe “positional risk” doctrine, the murder of an employee by a coemployee
tavernbefore being killed on his ordinary route home may have been in the couefework premises was an injury arising out of employment. Applied Plastics, Inc.
of employment, in which case his estate woulebétled to compensation. Lager V. LIRC, 121 Ws. 2d 271359 N.W2d 168(Ct. App. 1984).

v. DILHR, 50 Wis. 2d 651185 N.W2d 300(1971). Worker’scompensation provides the exclusive remedy for injuries sustained as the

A wife cannot assert a separate and independent cause of action against hersigtof a company doctés negligence. Franke Durkee,141 Ws. 2d 172413
band'semployer for loss of loss of consortium due to injuries sustained by the hidsW.2d 667 (Ct. App. 1987).
bandin an industrial accident covered by this chapRwsencrans Wisconsin Ele- The“dual persona” doctrinis adopted, replacing the “dual capacity” doctrine. A
phoneCo.54 Wis. 2d 124194 N.W2d 643(1972). 3rd—-partymay recover from an employer only when the employeopasated in a

A commission finding that the deceased was performing sewvieg killed while ~ distinctpersona as to the employee. Henningeneral Motors Assembly43 Ws.
walking on a Milwaukee street at 3 a.m. while intoxicated was sustained. Phillip2d 1, 419 N.W2d 551(1988).

DILHR, 56 Ws. 2d 569202 N.W2d 249(1972). The legal distinction between a corporation/employer and a partnership/landlord

Membersof a partnership are employers of the employees of the partnership. thatleasedhe factory to the corporation, although both entities were composed of
employeecannot bring a 3rd—party action against a member of the employing pdhe same individuals, eliminated the partners’ immunityiraiividuals under the
nership. Candler v Hardware Dealers Mutual Insurance 68.Ws. 2d 85203  exclusivitydoctrine for negligence in maintaining eased premises. Couillard v
N.W.2d 659 (1973). Van Ess, 152 Wis. 2d 62447 N.W2d 391(Ct. App. 1989).

The “exclusive remedy” provision in sub. (2) does not prevent an action for per The injured employee, and not an injuring coemployee, rhase been acting
sonalinjuries against a supervisory coemployee on the basis of negligence by c#fithin the scope of employment at the time of injudgnson vEmployers Mutual
mon law standards.It makes no dference that the coemployee is brought in byCasualty Co161 Ws. 2d 253468 N.W2d 1(1991).
meanf a 3rd-party complaint. LampadaState Sand & Grav€lo.58 Wis. 2d 315 An assault undesub. (2) must be more than verbal; it must be physical. Jenson
206 N.W.2d 138(1973). v. Employers Mutual Casualty Cb61 Ws. 2d 253468 N.w2d 1(1991).
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102.03 WORKER’S COMPENSATION Updated 01-02Wis. Stats. Database 4

A parent corporation can be liable as a 3rd—party tort-feasor to an empl@yee ofUndersub. (1) (f), there is a presumption that a travelling employee performs ser
subsidiarywhen the parent negligently undertakesetader services to the subsidiary vicesincidental to employment at all times on a trip. The burdgnasfing a personal
thatthe parent should have recognized were necessary for the protectiosulf the deviationon the trip is on the party asserting the deviation. Recreational activities
sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863485 N.W2d 31 may be considered a usual and proper patti®trip but do not always fit the pre
(1992). sumption. CBS, Inc. VLIRC, 219 Ws. 2d 565579 N.W2d 668(1998).

A compromise of a work&s compensation claim based on an allegation that an LIRC's determination of “scope of employment” is given great weight deference.
injury was job related precluded the claimant from pursaidgscrimination claim Whetherany agency determination is given great weight depends on whethas it
againstthe same employer on the theory that the injury was notjated. Marson experiencen interpreting a particular statutory scheme and not on whether it has

v. LIRC, 178 Wis. 2d 1.8, 503 N.W2d 582(Ct. App. 1993). ruledon the specific facts. 6Wn of Russell Wlunteer Fire Department LIRC, 223

A coemployee of the plaintifvho closed a car door on the plaifisihand was not  Wis. 2d 723589 N.W2d 445(Ct. App. 1998). ) )
engagedn the “operation of a motor vehicle” under sub. (2). Hal#namerlee178 A compensable injury must arise out of employment, which refers to the asual
Wis. 2d 417504 N.W2d 411 (Ct. App. 1993). gin of the injury and occur while the employee performs a service growing out of and

A corporations president who purchased and leased a machine to the corporalifidentalto employment, which refers to the time, place, and circumstances of the

asas individual held a dual persona and was subject to tort liaftych vOfficine  Niury. Die v LIRC, 224 Ws. 2d 159589 N.w2d 363(1999). )
Curioni, S.PA. 179 Ws. 2d 539508 N-W2d 12(Ct. App. 1993). At 0f 2 Coamployes. Bt ot 1 caLsed by adis of o empleyentonaly Seir
b This section does not bar an employee from seeking arbitration under a collec cted injury is not subject to this chaptéut death by suicide is not necessarily

argainingagreement to determine whether termination following an injury violate: tentionally self-inflicted” and is subject to this chapter if the suicide results from
theagreement. This section omycludes tort actions for injuries covered by the aCta - Y Sell : > SUDJ ; pte

work-related injury without an independent intervergagse. Cohn.\Apogee,

Countyof Lacrosse WWERC,182 Wis. 2d 15513 N.W2d 708(1994). |
: S . ) ’ nc. 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999).

A contract‘'made in this state” undaub. (5) (b) is determined by where the-con " g1, (1) (f) does not establish a bright line rule that if a travelling employee stays
tactwas accepted. A contract accepted by telephone is wiaeie the acceptor oyerpast the conclusion of a busingsst of a trip, there is a personal deviation. An
speaks.Horton v Haddow 186’ Ws. 2d 174519 N.W2d 736(Ct. App. 1994). employesis not required to seek immediate seclusion in a hotel and to remain away
_Settlementof an employes’ workets compensation claim for a worklated  from humanbeings at the risk of being clgad with deviating from employment.
injury precluded the assertion of the emplogestaim that she was entitled to leavewjisconsinElectric Power Co..\LIRC, 226 Ws. 2d 778595 N.W2d 23(1999).
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IMHR, 186 Injuriesdid notarise out of employment when the injured party was injured while
Wis. 2d 187519 N.w2d 731(Ct. App. 1994). collecting a paycheck as a matter of personal convenience. SetREy 2000 WI

Employerpayment of travel expenses does not alone render commuting a parpp 11, 232 Ws. 2d 519606 N.W2d 175
employmentsubject to coverageWhen travel is a substantial part of employment ' An employees claim under s. 134.CGdgainst fellow employees for injury to repu
andthe employer provides\ghicle under its control and pays costs, coverage magition and profession was preempted by this section. MudroviSote, 2000 WI
betriggered. Doering. \LIRC, 187 Wis. 2d 471523 N.W2d 142(Ct. App.1994).  App174,238 Wis. 2d 162617 N.W2d 242

Whetherphysical contact of a sexual nature was an assault by a coemployee natndersub. (2), recovergf compensation is the exclusive remedy against a-work
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reas@n’s compensation carrier and the carsiegents. \&lstrom v Gallagher Bassett Ser
ablejuror could conclude that sexual conduct coulddefensive that a reasonable vices,Inc. 2000 WI App 247239 Ws. 2d 473620 N.W2d 223
person would have understood that physical injury sistiiss of sleep, weight loss, It was reasonable for LIRC to hold that an employee had temporarily abandoned
or ulcers was substantially certain to followWest Bend Mutual Insurance Ca. v hisjob and was not performing servidasidental to employment under sub. (1) (c)
Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). 1. when he left the workplace to seek medical attention for an immediate need that

An employees claims for defamation against an employer are preempted by tigs not related to his employment, even though intending to return.. BRG,
section. Claims for tortious interference with contract are not for injuries covered BPO00WI App 239,239 Ws. 2d 574620 N.W 449. o
theworker's compensation act and are not precludedlif WF & M Banks,193 Ws. Whethera traveling employes’'multiple drinks at a tavern was a deviation was
2d 439 534 N.W2d 877(Ct. App. 1995). irrelevantwhen the employee was injured while engaged in a later act reasonably nec

Nothingin this chapter precludes an employer from agreeing with employees@@santo living. Under s. 102.58, intoxication does not dedearkefs compensa
continue salaries for injured workersexcess of workes compensation benefits. tion claim butonly decreases the benefits. Heritage Mutual Insurance Carsen,
Excesgpaymentsre not workes compensation and may be conditioned on the pa?001WI1 30,242 Ws. 2d 47624 N.w2d 129 )
ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct. Underthe private errand doctrine, if a person in authority over the employee asks
App. 1995). the employee to perform a service for the personal benefit of the employer or the

A waiver of employer immunity from suit under this section may be made by %%?{/Oéfgfg&egf;g&?aghﬁ]ggg&’ﬁ% IZgé%i%gglltem?gfsotm?%(;’Jégfiéagllé;n;
S ot Lo oA Sehaubest Bend Mutualt9s Ws. 24 na ithorized Begel v LIRC, 2001 W1 App 134246 Ws. 2d 345631 N.W2d 220

If an employer injures an employee through intentional sexual harassnieent, 1€ @Xxclusive remedy provision does not kzship owner from asserting a right
injury is not an accident under sub. (1)4a}i not subject to the exclusivity provision {0 indemnification against themployer of the injured worker even though he has
of stb. (2). Lentz.Woung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995). beenpaid compensationBagrowski vAmerican Export Isbrantsen Lines, 1440

If an employee of one employer is injured while attempting to rescue an emplo§ 502. (1971)‘ - .
of another employethe rescuing employee becomes an employee of the injuredEmotionaldistress injury due teexual harassment was exclusively compensable
employee’semployer for purposes of workercompensation liability That no under this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540
employeeof the injured employes employer specifically requested the other(1986). . ) )
employer'semployee to assist is immaterial. Michels Pipeline Construction,.Inc. v When 2 employees left their placesshployment to fight each otherither was
LIRC, 197 Ws. 2d 928541 N.W2d 241(Ct. App. 1995). actingwithin the scopef employment. There was no cause of action against the

An employee musprove unusual stress in order to receive benefits for a nervofgPloyerunder ch. 102, tort laver agency law Johnson.yHondo, Inc125 F3d 408
disability that resulted from emotional stress. MilwaukeelRC, 205Wis. 2d 253  (1997). ) , .
556 N.W.2d 340(Ct. App. 1996). Sexual harassmemtasan accident under sub. (1) (€) and subject to the exclusivity

An attack that occurs durirgmployment arising from a personal relationship outProvisionof sub. (2).Lentz, 195 Ws. 2d 457is distinguished. Hibben Wardone,
sidethe employment arises out of the employment if employment conditions eontrits / F-3d 480(1998). ) )
uteto the attack. Emotional injury from harasspipne calls by an ex-spouse to the A 3rd—party was requirei pay 95% of the damages even though only 25%-negli
employeeat herplace of work, after her employer unwittingly gave out her phongéntbecause an employer was shielded by @)b.Schuldies.\Service Machine Co.
numberwas an injury in the course of employmentei¥ v City of Milwaukee208 ~ 448F. Supp. 196(1978).

Wis. 2d 95 559 N.W2d 558(1997). The plaintiff was a special employe# a 3rd-party defendant and a 3rd—party

Theelements of proof placed on a claimant alleging physical injury as a resultagtionwas barred by the exclusivity provisions of this section. Simmokitag \ac
emotional stress in the workplace requires that work activity precipiate, aggravid@ch. Co.493 F Supp. 10821980).
or accelerate beyond normal progression a progressively deteriorating or degenerlthoughthe employer of an injured employee was found to bt a manufac
tive condition. Unlike emotional injury from stress, showing “unusual stress” is natirer who was also found to be at fault was not entitled to contribution from the
required. UPS v Lust,208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997). employer. Ladwig v Ermanco, Inc504 F Supp. 122941981).

Theexclusive remedy provision s 102.03 (2) does not bar a complainant whose Unauthorizedsexual touching did not constitute an assattnded to cause
claimis covered by workes compensation from pursuing an employment diserimibodily harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 550(1992).
nationclaim undethe Fair Employment Act, subch. Il of chll Byers vLIRC, 208 The exclusivity provision of the workarcompensation act does not bar a claim
Wis. 2d 388561 N.w2d 678(1997). for invasion of privacynder s. 895.50. Marino Arandell Corpl F Supp. 2d 947

An employee terminated fanisrepresenting his or her medical condition while(1998).
receivingdisability benefits for a concededly work-related injury continues to be Worker’s Compensation Act No Longer Protects Against Employréstrimi-
entitledto benefits. Brakebush Brothers, IncL\RC, 210 N.W2d 624563 N.W2d  nationClaims. Skinner Ws. Law March 1998.

512(1997).

A work-related injury that plays any role is@cond injury is properly considered L .
asubstantial factor in the re-injursfo find awork-related injury not a factor ina 102.04 Definition  of en_1p|0yer ) The f0”0W|nq shall
secr:)ndnjury, it mustcljJe foundhth?t the claimant would havélesaﬂ éhe samimjury, ~ constitute employers subject to the provisions of this chapter
to the same extent, despite the first injuNew symptoms alone do not suggest anyithi i
unrelatedsecond injury Lange VLIRC, 215 Wis. 2d 558573 N.W2d 856(Ct. App. within the meaning of 51‘02'03? . o
1997). (a) The state, each countity, town, village, school district,
thJg:gggnr;%ﬂ?m%dcgggl?Kgﬁﬁg?eaa?;tzl?‘mgrtqteztsgﬁgt%féfr;nmlsstct?:ta%esca:rgewerdlstrlct, drainage district, family care district and other-pub

urt indi vital questi u Wi ; ; : ;
The 3 elements are: 1) consent by the employee; 2) entry by the employee upon Or quasl public corporations therein.
for thespecial employer; and 3) power of the special employer to to control details (b) 1. Every person who usually employs 3 or more employ

of the work. The distinction between employee consent to pedertain acts and : : ;
consento enter into a new employment relationship is important. Bornen@orv ees,whether in one or more trades, businesses, professfons

wyn Transport, Ltd219 Ws. 2d 346580 N.W2d 253(1998). occupationsand whether in one or more locations.
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2. Every person who usually employs less than 3 employetshe farmingwhether conducted on orfafuch premises by the
providedthe person has paid wages of $500 or more in any-calérm operator
dar quarter for services performed in this state. Such employenistory: 1975 c. 1991983 a. 981989 a. 641993 a. 12,1997 a. 381999 a. 9
shallbecome subject on the 10th day of the month next succee a. 3t ) ) .
hen an employee simultaneously performs service for 2 employers under their

suchquarter joint control and the service for eachli® same or closely related, both employers

3. This paragraph shall not apply to farmers or farm laborareliable for workets compensation. Insurance Co. of North AmeridkHR 45
: . Wis. 2d 361 173 N.W2d 192(1970).
(c) Every person engaged in farming who on any 20 consecu

tive or nonconsecutive day_s during a calendar year employs 6180.05 Election by employer , withdrawal. (1) An
more employees, whether in one or more locations. The prowmployerwho has had no employee at any time within a continu
sionsof this chapter shall apply to such employeda@s after the oysperiod of 2 years shall be deemed to hafeetfd withdrawal,

twentiethsuch day which shall be dkctive on the last day of sugberiod. An
(d) Every joint venture electing under1€2.28 (2) (ayo be employerwho has not usually employed 3 employees and who has
anemployer not paid wages oht least $500 for employment in this state in

(e) Every person to whom par@) to (d) are not applicable, €verycalendamuarter in a calendar year may file a withdrawal
who has anyperson in service under any contract of hire, expre&gticewith the department, which withdrawal shall takef30
or implied, oral or written, and who, at or prior to the time of th@aysafter the date of such filing or at such later date sgasified
injury to the employee for which compensation may be claiméd@, the notice. If an employer who is subject to this chapter only
shali,as provided in s102.05 have elected to become subject t§ecausethe employeeelected to become subject to this chapter
the provisions of this chapteandwho shall not, prior to such aeci Undersub.(2) cancels or terminates his her contract for the

dent,have efected a withdrawal of such election. insuranceof compensation undehis chapterthat employer is
(2) Exceptwith respecto a partner or member electing unde eemedo have dkcted withdrawal, which shall befeftive on

s.102.075 members opartnerships or limited liability compa he day after the contract is cancelgd or terminated. )
niesshall not be counted as employees. Except as provided in s{2) Any employemwho shall enter into a contract for the insur
102.07(5) (a) a person under contract of hire for the performan@#ce of compensation, or against liability therefahall be
of any service for any employsubject to this section is not thedeemedhereby to have elected to accept the provisions of this
employerof any other person with respect to that service tfaad chapter,andsuch election shall include farm laborers, domestic
other person shall, with respect to that service, be an employg&vantsand employees not in the course of a trade, business, pro
only of the employer for whom the service is being performedf€ssionor occupatiorof the employer if such intent is shown by
(2m) A temporary help agency is themployer of an the terms of the policySuch election shall remain in force until

employeewhom the temporary help agency has placed with grjthdrawn in the manner prqwded '_n syb). .
leasedto another employer that compensates the temporary helt3) Any person engaged in farming whas become subject
agencyfor the employes' services. A temporary help agengy to'this chapter mayvithdraw by filing with the department a
liable under s.102.03for all compensation payable under thigotice of withdrawal, if theperson has not employed 6 or more
chapterto that employee, including any payments requineder employeesas defln_ed by 402.07 (5)on 20 or more days during
5.102.16 (3)102.18 (1) (bpr(bp), 102.22 (1)102.35 (3)102.57 the current or previous calendar yea@uch withdrawal shall be
0r102.60 Except as permitted [mdeﬂﬁz 29 a temporanhelp effective30 days after the date of receipt by the department, or at
agenci/may not seek or receive reimb.ursement franother suchlater dqte asis _specified in the no_tice. Such person may again
employerfor any payments made as a result of that liability —P€cOmesubject to this chapter as provided by(2.04 (1) (cpnd

(3) Asused in this chapter “farming” means the operation (S?&istory: 1983 2, 98.31: 1993 a. 81492 1999 a, 14
farm premises owned or rented by the operdtarm premises” '
meansareas used for operations herein set forth, but does Rgb.06 Joint liability of employer and contractor . An

includeother areas, greenhousether similar structures Unlessemployershall be liable for compensatida an employee of a
used principally for the productiorof food and farm plants. contractoror subcontractor under the employer who issutsject
‘Farmer” means any person engaged in farming as definggthis chapteror who has not complied with the conditions of s.
Operationof farm premises shall be deemed to be the planting angb.28(2) in any case where such employer would have been
cultivating of the soil thereof; the raising and harvesting of-agfjiaple for compensation if such employee had been working
cultural, horticultural or arboricultural crops thereon; the raisingjirecﬂy for the employerincluding also work in the erection,
breeding,tending, training and management of livestock, beegiteration,repair or demolition of improvements of fixtures
poultry, fur-bearing animals, wildlife or aquatic life, or theiod  uponpremises of such employer which are used or to be used in
ucts, thereon; the processing, drying, packing, packaging,-fregfe operations osuch employerThe contractor or subcontragtor
ing, grading, storing, delivering to storagentarket or to a carrier if subject to this chapteshail also be liable for such compensa
for transportation to market, distributing directly to consumers @6n, but the employee shall not recover compensatiorthier
marketingany of the above—named commodities, substantially @lhmeinjury from more than one party The employer who

of which have been planted or produced thereon,; the cleafiingyecomediable forand pays such compensation may recover the
suchpremises anthe salvaging of timber and management anshmefrom such contractosubcontractor or other employer for
useof wood lots thereon, but not including logging, lumbering akhom the employee was working at the time of the injury if such
wood cutting operations unless conducted aa@ssory to other contractor,subcontractor or other employer was employer as
farming operations; the managing, conserving, improvamgl definedin s.102.04 This section does not apply to injuries oecur
maintaining of such premises or the tools, equipment anthg on or after the first day of the first July beginning after the day
improvementghereon and the exchange of Iatsarvices or the thatthe secretary files the certificate undekG2.80 (3) (g)except
exchangeof use of equipment with other farméngpursuing such thatif the secretaryiles the certificate under $02.80 (3) (agihis
activities. The operation for not to exceed 30 days duringcahy sectiondoes applyo claims for compensation filed on or after the
endaryear by any person deriving thgersons principal income datespecified in that certificate.

from farming, of farm machinery in performing farming services History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17.

for other farmers for a consideration other than exchange of labdk “contractor under the employer” is one who regularly furnishes to a principal
shall be deemed farming. Operation of such premises shall mloyer materials or services that are integrally related to the finished product or

. . 8 iceprovidedby that principal employerGreen Bay Packaging, Inc.DILHR,
deemedo include also any other activities commonly considered wis. 2d 26 240 N.W2d 422(1976).
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_ A franchisee was a “contractor under” a franchisor within the meaning séthis deemedan employee of a farmeiA “family farm corporation”
tion. Maryland Casualty Co. ILHR, 77 Ws. 2d 472253 N.W2d 228(1977). meansa corporation engaged in farming all of whebareholders
Liability of principal employer for injuries to employees of his contractors er su . .
contractors.1977 WLR 185. arerelated as lineal ancestors or lineal descendants, whether by
blood or by adoption, olas spouses, brothers, sisters, uncles,

102.07 Employee defined. “Employee” asused in this aunts,cousins, sons-in-lawlaughters—in-layfathers—in-law
chaptermeans: mothers-in-lawprothers-in-law or sisters-in-law of suateal

(1) (a) Every person, including all fifials, in the service of ancestorr lineal descendants.
the state, or of any municipality therein whether elected or under (d) A member of a religiousect is not considered to be an
any appointment, or contract of hire, expremsimplied, and employeeof a farmer if the conditions specified in1€92.28 (3)
whethera resident or employed or injured within or withthee  (b) have been satisfied with respect to that member
state. The state and any municipality may require a bond from a (6) Every person selling or distributingewspapers or maga
contractor to protedhestate or municipality against compensazineson the street or from house to house. Such a person shall be
tion to employees of such contractor or employees of a subc@igemedan employee of each independent news agency which is
tractorunder the contractorThis paragraph does not apply beginsubjectto this chapteror (in the absence of such agencies)auh
ning on thefirst day of the first July beginning after the day thasublisher's(or other intermediate) selling agency which is subject
the secretary files the certificate undel82.80 (3) (a)except that to this chapteror (in the absence of all such agenci#siach pub
if the secretary files theertificate under s102.80 (3) (ag}his Jisher,whose newspapers or magazines the person sells or-distrib
paragraptdoes apply to claims for compensation filed on or aftgfes. Such a person shall rioé counted in determining whether
the date specified in that certificate. anintermediate agency or publisher is subject to this chapter

(b) Every personincludingall officials, in the service of the  (7) (a) Every member of a volunteer fire company or fire
state,or of any municipality thereiwhether elected or under anygepartmenbrganized under ct213, a legally oganized rescue
appointmentor contract of hire, express or implied, and whetheguad or a legally ganized diving team is considered to be an
aresident or employed or injured within or without the state. Thignployeeof that companydepartment, squad or team. Every
paragraptfirst applies on the first day of the first July beginningnemberof a company department, squad or team described in
afterthe day that theecretary files the certificate unde82.80  njis paragraph, while serving as aaxiliary police oficer at an
(3) (), exceptthat if the secretary files the certificate under $mergencyis also considered to be an employee of that company
102.80(3) (ag)this paragraph does apply to claims for compensgepartmentsquad or team. If a compamiepartment, squad or
tion filed on or after the date specified in that certificate. teamdescribed in thiparagraph has not insured its liability for

(2) Any peace dfcer shall be considered an employelgile compensatioto its employees, the municipality or coumtighin
engagedn the enforcement of peace or in the pursuit and captwiich that companydepartmentsquad or team wasganized
of those chaged with crime. shallbe liable for that compensation.

) No_thing herein cont_aine_dshall prevent municipalities  (b) The department may issue an order unded2.31 (1) (b)
from paying teachers, police fifers, fire fighters and other permittingthe county within which a volunteéire company or
employeedfull salaries during disabilifynor interfere with any fire department @anized under ct213 a legally oganized res
pensionfunds, nor prevent payment to teachers, polifieess or  cuesquad, an ambulanservice provideras defined in £46.50
fire fighters therefrom. (1) (c), or a legally aganized diving team is ganized to assume

(4) (a) Every person in the service of another under any cdall liability for the compensation provided under this chapter
tract of hire, express or implied, all helpers and assistants aif volunteer members of that compadgpartment, squagro-
employees,whether paid by the employer or employee, Wider or team.
employedwith the knowledge, actual or constructive, of the CrossReference: See also DWD 80.30 Wis. adm. code.
employer,including minors, who shall have the same power of (7m) An employee, voluntegor membernf an emagency
contractingas adult employees, but not including the followingmanagementinit is an employee fgourposes of this chapter as

1. Domestic servants. provided in s166.03 (8) (d)and a member of egionalemer

2. Any person whose employment is not in the course of0§NCY response team who is acting under a contract under s.
trade,business, profession or occupation of the empjaygess 166.215(1) is an employee for purposes of this chapter as pro
asto any of said classes, the employer has el¢otiedtiude them. Vvidedins.166.215(4) _

(b) Par(a) 2.shall not operate to excluaa employee whose ~ (8) (&) Except as provided in p&b), every independent cen
employments in the course dadny trade, business, profession offactoris, for the purpose of this chapten employee of any
occupationof the employerhowevercasual, unusual, desultoryemployerunder this chapter for whom he or she is performing ser
or isolatedthe employes trade, business, profession or oceupicein the course of the t(ade, busm'ess, profession or occupation
tion may be. of such employer at the time of the injury

(4m) For the purpose of determining the number of employ (b) An independent contractor is not an employee of an
eesto be counted under102.04 (1) (b)but for no other purpose, €émployerfor whom the independent contractor performs work or
amember of a religious sect is not considered to be an emplogeevicesif the independent contractor meets all of fibiéowing
if the conditions specified in $02.28(3) (b) have been satisfied conditions:
with respect to that member 1. Maintains a separate business with his or her ofigepf

(5) Forthe purpose ofletermining the number of employeegquipmentmaterials and other facilities.
to be counted under $02.04 (1) (c)but for no other purpose, the 2. Holds or has applied for a federal employer identification
following definitions shall apply: numberwith the federal internal revenue servicéas filed busi

(a) Farmers or their employees working on an exchange basssor self-employment income tax returns with the federal-inter
shallnot be deemed employees of a farmer to whom their labon&l revenue service based on that work or service in the previous
furnishedin exchange. year.

(b) The parents, spouse, child, brothsister son—in—lawy 3. Operatesinder contracts to perform specific services or
daughter—in—-lawfather—in—law mother—in—lawbrother-in—law  work for specific amounts of money and under which the indepen
or sister-in-law of a farmer shall not be deemed the fasmedentcontractor controls the means of performihg services or
employees. work.

(c) A shareholder—employee of a family farm corporation shall 4. Incurs the main expenses related to the service or work that
be deemed a “farmer” for purposes of this chapter and shall notheeor she performs under contract.
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5. Is responsible for the satisfactory completion of work orateschool that elects underl€2.077to name the student @s
serviceghat he or she contracts to perform and is liable for-a famployee.
ureto complete the work or service. (13) A juvenile performing uncompensated commuisiéy

6. Receives compensation for work or service performetice work as a result o& deferred prosecution agreement under
undera contract on a commission or per job or competitive bl938.245 a consent decree unde®88.320r an order under s.

basisand not on any other basis. 938.34is an employee of the county in which the court ordering
7. May realize a profit or stdr a loss under contractsyer the community service work is located. No compensation may be
form work or service. paidto that employee for temporary disability during tealing
8. Has continuing or recurring busindisilities or obliga ~ Period: ) ) _
tions. (14) An adult performing uncompensated community service

work under s304.062 943.017 (3)971.38 973.03 (3) 973.05

nessdepends on the relationstapbusiness receipts to expendi (3): 973.090r973.10 (1m)s an employee of the countywhich

tures. the district attorney requiring or the court ordering the community
vicework islocated or in which the place of assignment under

. . se
(c) The department may not admit in evidence state or fede§a£04_0620r 973.10 (1m)is located. No compensation may be

laws, regulations, documents granting operating authority Qi: g ; :
licenseswhen determining whether an independent contractgli;?gg_that employee for temporary disability during tealing

meetsthe conditions specified in pgb) 1.or 3. . .
(8m) An employer who Is subject tthis chapter is not an (15) A sole proprietor or partner or member electing under s.
ploy | P 102.075is an employee.

employeeof another employer for whom thiest employer per (16) An inmate participating in a work release program under

formswork or service irthe course of the other emploigetrade, 5.303.065 (2)or in the transitional employment program is an

businessprofession or occupation. .
: employeeof any employer under this chapter for whom he or she
(9) Membersof the national guard and state defefmee, g performing service at the time of the injury

whenon stateactive duty under direction of appropriate authority (17) A prisoner of a countjail who is assigned to a work

but only in case feder&ws, rules or regulations provide no bene : :
fits substantially equivalent to those provided in this chapter campunder s303.10is not an employee of the county or counties

iding th K hile the pri i ki ders.
(10) Furtherto efectuate the policy of the state that the beng[)%\{;_(;?%_ @ work camp while the prisoner is working under s

fits of this chapter shall extend and be granted to employees in th 17a) A ;

. Pl ; state employee who is on a leave of absence granted
serviceof the state, or of angunicipality therein on the sam.eunzerg.)zso.:’;s (3) (gloyprovide services to the AmericangRed
basis,in the same manneunder the same conditions, and W'”brossin a particular disaster is nah employee of the state for the

like right of recovery as in the case of employees of persons, .ﬁrﬂlﬁposemf this chapter during the period in which hesbe is on
or private corporations, any question whether any persan is o joa g of absence, unless one of the following occurs:

employeeunder this chapter shdie governed by and determlnec} (@) The American Red Cross specifies in its written request

underthe same standards, considerations, and ofiléscision in unders.230.35 (3) (e) 2c. that a unit of government in this state

all cases undesubs.(1) to (9). Any statutes, ordinances, or. tina th ‘ot fthe Ameri Red C o th
administrativeregulations which may be otherwise applicable tF '€questing the assistance or the American <ed Lross In the par
icular disaster and the state employee durindehee of absence

the classes of employees enumerated in Elkshall not be con - - L :
trolling in deciding whether angerson is an employee for the_purprowdesserwces related to assisting the unit of government.
posesof this chapter (b) The American Red Cross specifies in its written request

(11) The department may by rule prescribe classes of voluf!ders-230.35 (3) (e) 2. dhat it has been requested to provide
teerworkers who mayat the election dhe person for whom the assistanceutside of this state in a particular disaster and there
serviceis being performed, be deemed to be employees for %stsbetween thestate of Visconsin and the state in which the

; : servicesareto be provided a mutual aid agreement, entered into
purposeof this chapter Election shall béy endorsement upon . i <
the worker's compensation insurance policy with written noticBY. the governarwhich specifies that the staséWisconsin and

to the department. In thease of an employer exempt from insur eother state may assist each other in the event of a disaster and

ing liability, election shall be by written notice to the departmen\'ﬁ'h'ch contains provisionsddressing workés compensation

The department shall by rule prescribe the means and mannefqyerageor the employees of the other state who provide services

which notice of election by the employer is to be providethéo in' Wisconsin. . . - .
volunteerworkers. (17m) A participant in a trial job under 49.147 (3)is an

(11m) Subjectto sub.(11), a volunteer for a nonprofit ga- employeeof any employer under this chapter for whom the partic

nizationdescribed in sectidb01 (c) of the internal revenue code,'pam's perforr_m.ng service at the t!me of Fhe_ln}ury

as defined irs.71.01 (6) that is exempt or eligible for exemption  (18) A participant in a community service job unde¢$.147
from federal income taxation under sectii (a) of the internal (4) Or a transitional placement unde#8.147 (S)is an employee
revenuecode who receives from that nonprofganization nom  Of the Wsconsin works agencys defined under 49.001 (9) for
inal payments of money or other things of value totaling not mola€ Purposes of this chapiexcept to thextent that the person for
than$10 per week is not considered to be an employee of that nfRomM the participant iperforming work provides worker com

profit organization for purposes of this chapter pensatiorcoverage.
. . o . History: 1975 c. 145.54; 1975 c.224 1977 ¢. 291979 c. 2781981 c. 3251983
(12) A student in a technical college district whileagsart of 4 27 98 1985 a. 2983, 135 1985 a. 156..4; 1985 a. 176332, 1987 a. 631989

atraining program, he or she is engagepédrforming services for a.31 64,359 1993 a. 1681, 112 399, 1995 a. 2477, 96, 117, 225,281, 289, 417,

; ; ; 1997a. 3538, 118 1999 a. 14162 2001 a. 37
which aschool Oganlzed under ct#8 collects a fee or is engaged A truck owner who fell and sustained injuries in a compatryick parking area

in producing a product sold by such a school is an employteatof yhile in the process of repairing his truck was properly found under sub. (8ato be
school. statutoryemployee of the company at the time of his injury although he was an inde
. . . t h ki lusively for the trucki |
(12m) A student of a public school, as described IHLS.01  Bersement Lmployera Ml Lbiy Ineuance CoBILHR, o Wie 56 aa e
(2), or a private school, as defined irn$5.001 (3r) while he or 190 N.w2d 907(1971).

sheis engaged in performing services as part of a school wonghffe"l‘(fﬁf‘S no emp'ﬁymemWhe“ ﬁ}membe{ of @apiza‘i(;’r‘JOffPWEd 2 fﬁffigeft .
- . . ated truck from a packing company for use at a picnic and was injured when returning

training, work experience or work S_tUdy program, and WhtID!B_ it. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973).

onthe payroll of an employer that is providing the work training Nothingin this chapter precludes an employer from agreeing with employees to

or work experience or who is notherwise receiving compensa continue salaries for injured workersexcess of workés compensation benefits.

: ; ; ; xcesgpaymentsare not workés compensation and may be conditioned on the par
tion on which a workes compensation carrier could assess pr%es’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.

miumson that employeis an employee of a school district Or pri App. 1995).

9. The success or failure of the independent contfadboisi
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Sub.(8) (b) supplants the common law and provides the sole test for determinfag that student. A revocation under this subsedti@fiective 30

whethera worker is an independent contractor for purposes of ch. 102. Jarre ; ; ;
LIRC, 2000 Wi App 46233 Ws. 2d 174607 N.W2d 326 lE:IE\)(safter the department receives notice of that revocation.
History: 1995 a. 17,1997 a. 381999 a. 142001 a. 37

Membersof state boards, committees, commissions, or councils who are compe
satedby per diem or by actual and necessayense are covered employees. 58 Atty

Gen.10. 102.08 Administration for state employees. The depart
) ) mentof administration has responsibility ftire timely delivery

102.075 Election by sole proprietor , partner or mem - of penefits payable under this chapter to employees of the state
ber. (1) Any sole proprietor partner or member of a limited and their dependents and other functions of the state as an
liability company engaged in a vocation, profession or businegfiployerunder this chapterThe department of administration
on a substantially full-timeébasis may elect to be an employeenay delegate this authority to employing departments and-agen
underthis chapter by procuring insurance against infrstained ciesand require such reports as it deems necessary to accomplish
in the pursuit of that vocation, professionbusiness. This cover this purpose. The department of administration or its delegated
agemay be obtained by endorsement an existing policy of authorities shall file with the departmentwérkforce develop
worker’s compensation insurance or by issuance of a separgiéntthe reportghat are required of all employers. The depart
policy to the sole proprietppartner or member on the same basigient of workforce developmershall monitor the delivery of
asany other policy of workés compensation insurance. benefitsto state employees and their dependents andcstmalllt

(2) Forthe purpose of any insurance policy other than awonkith and advise the department of administratiothe manner
er’'s compensation insurance policy sole proprieteipartner or andat the times necessary to ensure prompt and postieery
membermay be considered eligible for workercompensation  History: 1981 c. 201995 a. 2%.9130 (4) 1997 a. 3
benefitsunless he or she elected to be an employee under this sec ) ]
tion. 102.11 Earnings, method of computation. (1) Theaver

(3) Any sole proprietarpartner or member who elected to b@J€ Weekly eamings for temporary disahifigrmanent total dis
anemployee under this section may withdréat election upon ability, or death benefits for injury in each calendar year on or after

30 days’ prior written notice to the insurance carrier and tfge WJanuary 1, 198hall be not less than $30 nor mtiran the wage
consincompensation rating bureau. ratethat results in a maximum compensation ratel6f4 of the

History: 1983 a. 981993 a, 12 state’saverage weekly earnings dstermined under $08.05as
of June 30 of the previous yeaxcept that the average weekly

102.076 Election by corporate officer . (1) Not more than earningsfor temporary disabilitypermanent total disabilityr
2 officers of acorporation having not more than 10 stockholdefeathbenefits for injuries occurring on or after January 1, 2006,
may elect not to be subject to this chapttirthe corporation has Shallbe not more than theage rate that results in a maximum
beenissued a policy of workés compensation insurance, afi-of compensatiomate of 100% of the staseaverage weekly earnings
cer of the corporation may elect not to be subject to this chapg§determined under $08.05as of June 30 of the previous year
and not to be covered under the policy at any time during tHa'€average weekly earnings for permanent partial disabieyl
periodof the policy Except as provided in sut2), the election Penot less than $30 and, for permanent padiizbility for inju
shallbe made by an endorsement, on the policy of wigkem  T€Soccurring on or after January 1, 2002, and before January 1,
pensatiorinsurance issued that corporation, naming eactiof 2003,n0t more than $318gsulting in a maximum compensation
cerwho has so elected. The election feetive for the period of rateof $ $212, for permanent partial disability for injuries oecur
the policy and may not be reversed during the period of the polié{?d On or after January 1, 2003, and before January 1, 2004, not
An officer who so elects is an employee for the purpose of-detftore than $333, resulting in a maximum compensation rate of

i hether th tion i | den8.04 (1 222, for permanent partial disability for injuries occurring on or
Ertr)r)erngw eiher the corporation IS an employer un @) afterJanuary 1, 2004, and before January 1, 2005, not more than

o) If rooration has not more than 10 stockholder $348, resulting in a maximum compensation rate of $232, and, for
(2) If a corporation has not more tha stocknolders, Nk manenpartial disability for injuries occurring on or after Janu

morethan 2officers and no other employees and is not otherwi 8 1, 2005, and before January 1, 2006, not more than $363
requiredunder this chapter to have a policy of WOfketom  \oqtingin a maximum compensation rate of $242. Betveemh

pensatiorinsurance, an &€er of that corporation who elects not;; ~. : : .
to be subject to this chapter shall file a notic¢hat election with limits the average weekly eamnings shall be determrnerj as follows:
(@) 1. Daily earnings shall mean the daily earnings of the

the department on a form approved by the department. The elec i he ti £ the iniury in th | in which th
tion is efective until the dicer rescinds it by notifying the depart €MPloyeeat the time of the injury in the employment in which the
mentin writing. employeewas then engaged. In determining daily earnings under

History: 1985 a. 831987 a. 15, 179 1989 a. 641991 a. 851997 a. 38 this subdivision, any hours worked beyaif normal full-time
working day as establisheay the employerwhether compen
102.077 Election by school district or private school. satedatthe employee’ regular rate of pay or at an increased rate
(1) A school district or a private school, as defined 15.001 ©f pay shall not be considered.
(3r), may elect tovame as its employee for purposes of this chapter 2. a. In this subdivision, “part time for the day” means Satur
a student described in $02.07 (12m)py an endorsement on itsday half days and any other day during which an employee works
policy of workets compensation insurance ifrthe school dis  lessthan the normal full-time working houestablished by the
trict or private school is exempt from the duty to insure undergmployer.
102.28(2), by filing a declaration witlhe department in the man b. If at the time of thénjury the employee is working part time
ner provided in s.102.31 (2) (a)naming the student aan for the daythe employes daily earnings shall be arrived at by
employeeof the school district or private school for purposes afividing the amount received, or be received by the employee
this chapter A declaration under this subsection shall list theor such part—time service for the day the number of hours and
nameof the student to be covered under this chafitemame and fractional hours of the part-time service, and multiplying the
addressof the employer that is providing the work training oresultby the number of hours of the normal full-time working day
work experience for that student and the title, if,afithe work establishedy the employer for the employment involved.
training, work experience or work stuglyogram in which the stu 3. The average weekly earnings shall be arrived at by-multi
dentis participating. plying the employes’ hourly earnings by the hours in the normal
(2) A school district oprivateschool may revoke a declara full-time workweek as established by the emplogeby mult
tion under sub(1) by providing written notice to the departmenplying the employee' daily earnings by the number of daysd
in the manner provided in 402.31 (2) (a)the student and the fractionaldays in thenormal full-time workweek as established
employerwho is providing the work trainingr work experience by theemployey at the time of the injury in the business operation
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of the employer for the particular employment in which thpart—-timeservices performed for a laboganization pursuarid
employeewas engaged at the time of the employeéejury, acollective bagaining agreement between the employertaad
whicheveris greater labororganization shall be considered as part of the &atalings

4. It is presumed, unless rebutted by reasonably clear @ndhe preceding 52 calendar weeks, whether payment is made by
completedocumentation, that the normal full-time workweekhelabor oganization or the employer
establishedy theemployer is 24 hours for a flight attendant, 56 (e) Where any things of value are received in addition to mone
hoursfor a firefighter and not less than 40 hodos any other tary earnings as part of the wage contract, they shall be deemed
employee. If the employer has established a multi-week schedepart of earnings and computed at the value thereof to the
with regular hours alternating between weeks, the normal fumployee.

time workweek is the average numlzérhours worked per week (f) 1. Except as provided in sulit, average weekly earnings

underthe multi-week schedule. . .
. may not be lesshan 24 times the normal hourly earnings at the
(am) In the case odn employee who is a member of a regulagje of injury.

ly-scheduleatlass ofpart-time employees, average weekly earn 2. The weekly temporary disability benefitr a part-time

{rt:%?tﬁgarl]lu?ﬁb%rpg?ﬂc:)ajrgyotfht?]gw ﬁé?%(;f) ﬁ;i?fﬁ;@agn?&? t employeewho restricts his or her availability in the labarket

berof hours and days of the normal workweek shall be the hodpdPart-time work and is not employed elsewhere may not exceed
anddays established by the employer for that cléssemployee theéaverage weekly wages of the part-time employment.
is a member of a regularly—scheduled class of part-¢imploy (9) If an employee isinder 27 years of age, the emplogee’
eesif all of the following conditions are met: averagaveekly earnings on which to compuite benefits accru

1. The employee is a member of a class of emplogrests NG for permanent disability or death shall dietermined on the
doesthe same type of work at the satoeation and, in the case basisof the earnings that the employee, if not disabled, probably
of an employee in the service of the state, is employed in the sav¥elld earn after attaining the age of 27 years. Unless otherwise
office, department, independent agenewthority institution, —establishedthe projected earnings determined under this-para
associationsociety or other body in state governmentibthe graphshall betaken as equivalent to the amount upon which maxi
departmentdetermines appropriate, in the same subunit of amumweekly indemnity is payable.
office, department, independent agenewthority institution, (2) Theaverage annual earnings when referred to in this chap
associationsociety or other body in state government. ter shall consist of 50 times the employeaverage weekly earn

2. The minimum and maximum weekly hours regularljngs. Subject to the maximum limitation, average annual earnings
scheduledy the employer for the members of the class during tbRallin no case be taken at less than the actual earnings of the
13 weeks immediately preceding the date of the injary by no  employeein the year immediately preceding the employee’
morethan 5 hours. Subject to this requirement, the membersigjtiry in the kind of employment in which the employee worked
the class do not need to work the same days or the same shiffttfe time of injury
be considered members of a regularly—scheduled class of part—(3) The weekly wage loss referred to in this chapéscept

time employees. . unders. 102.60 (6) shall be such percentage of the average
3. Atleast 10% of the employsrworkforce doing the same weekly earnings of the injured employee computed according to

type of work are members of the class. the provisions of thissection, as shall fairly represent the prepor
4. The class consists of more than one employee. tionateextent of the impairment of the employeearning capac

(b) In case obeasonal employment, average weekly earningg in the employment in which the employee wagking at the
shallbe arrived at by the method prescribed in(@grexcept that time of the injury and other suitable employments, the same to be
the number of hours of the normal full-time working day and thixed as of the time of the injurput to be determined in view of
numberof days of the normal full-time workweek shall the the nature and extent of the injury
hoursand the days in similar service in the same or similar nonseatistory: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781981
sona|emp|oyment. Seasonal emp|oyment shall mean emp| 92 1983 a. 981985 a. 831987 a. 1791989 a.64; 1991 a. 851993 a. 81492
mentthat can be conducted only during certain timiethe year * 9?;;‘31;;%:;12; 2862653 3200331\1\%3870121 Wis. adm. code
andin no event shall employment be considered seasonal if igwas reasonable for the commission to determine that health insurance premiums
extendsduring a period of more than fourteen weeks within a caterenot “things of value (that) are received in addition to monetary earnings” under
endaryear sub.(1) (e). Theuer\IRC, 2001 WI 26, 242 \§.2d 29,624 N.W2d 110.

(c) In the case of persons performing service without fix
earningsor where normal full-time days or weeks are not mai
tainedby the employer in the employment in which the employ S L
worked when injured, or where, fotherreason, earnings cannotoccurrenceof the injury or within 30 daysfter the employee
be determined under the methods prescribed byg)ar (b), the Kneéwor ought to have known tiiture of his or her disability and
earningsof the injured person shall, for the purpose of calculatidf§ '¢lation to the employment, actual notice was received by the
compensatiopayable under this chaptée taken to be the usual€mployeror by an dficer, manager or designateepresentative
going earnings paid for similaservices on a normal full-time Of an employer If no representative has been designated by post
basisin the same or similar employment in which earnings can BEsplacedin one or more conspicuous places, then notice received
determinecunder the methods set out in.aj or (b). by any superioris suficient. Absence of notice o!oes not bar

(d) Except in situations where pé) applies, average weekly recoveryif it is found that_ the employ(_ar was not misled thereby
earningsshall in no case be less than actual average weekly edfrgardiessf whether notice was received, if no payment of com
ings of the employee for the 52 calendar weeks before his or gnsation,other than medical treatment or burial expense, is
injury within which the employee has been employed in the bugiade,and no application is filed with the department within 2
neSS,in the k|nd Of employment and for the employermm yearsfrom the date Of the |nJUry or death, or from the date the
the employee worked when injured. Calendar weeks withRnployeeor his or her dependent knew or ought to havewn
which no work wasperformed shall not be considered under thi§ie nature of the disability and its relation to the employment, the
paragraph. This paragraph appliesnly if the employee has right to compensation therefor is barred, except that the right to
workedwithin a total of at least 6 calendar weeks duringSthe compensatioiis not barred if the employer knew or should have
calendamweeks before his or hajury in the business, in the kind known, within the 2—year period, that tleenployee had sustained
of employment and for the employer for whom the employdbe injury on which the claim is based. Issuance of notice of a
workedwhen injured. For purposes of this section, earnings foearingon the departmerstown motion has the saméeef for

2.12 Notice of injury , exception, laches. No claim for
&Qmpensatiomnay be maintained unless, within 30 days after the
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the purposes of this section as the filing of an application. THisst, dentist or vocational expert immediately upon receipt of
sectiondoes not déct any claim barred under®02.17 (4) thosereports by the employer or workgrcompensatiomsurer
History: 1983 a. 98 Theemployee is also entitled to haar¢ranslator provided by him
selfor herselfpresent at the examination if the employee héis dif
102.123 Statement of employee. If an employee provides culty speaking or understanding the English language. The
to the employer othe employées insurer a signed statement relatemployer’s or insurels written request for examination shall
ing to a claim forcompensation by the employee, the employer @otify the employee of all of the following:
insurer shall provide acopy of the statement to the employee 1 The proposed date, time and place of the examination and
within a reasonable time after the statement is made. If @jajdentity and area of specialization of the examining physician,
employeror insurer uses a recording device to take a statemgRfropractor, psychologist, dentistpodiatrist or vocational
from an employee relating to a claim for compensation by th&pert.

employeetheemployer or insureon the request of the employee 2. The procedure for changing the proposed date, time and
or the employe&’ attorney or other authorized agent, shall red“?)‘f’aceof the examination.
e

the statement to writing and provide a written copy of the enti 3. The employee right to have his or her physician, chiro

statemento the employee, attorneyr agent within a reasonable ) . 2 -
time after the statern)qe)rllt is taken.ayfl'hg employer or insurer s ﬁctor,psychologlst, dentist or podiatrist present at the examina
on.

alsomake the actual recording of the statement availabas . .
exhibitif a hearing on the claim is held. Amployer or insurer 4 The employes’right to receive a copy of all reports of the
thatfails to provide an employee with a coplthe employes’  €Xamination that are prepared by the examining physiciarn:
statemenas required by this section or that fails to make availatffgactor, psychologist, dentist, podiatrigir vocational expert
asan exhibit the actuakecording of a statement recorded by #nmediatelyupon receipt of these reports by the employer or
recordingdevice as required by this section may not use that sta¢orker's compensation insurer

mentin any mannein connection with the employesetlaim for 5. The employes'right to have a translator provided by him
compensation. self or herselfpresent at the examination if the employee héis dif
History: 2001 a. 37 culty speaking or understanding the English language.
(c) So long as the employee, after a written request of the
102.125 Fraudulent claims reporting and investiga - employeror insurer which complies with pgb), refuses tsub

tion. If an insurer or self-insured employer has evidence thainit to or in any wayobstructs the examination, the emplogee’
claimis false or fraudulent in violation of 843.395and if the right to begin or maintain any proceeding for the collection of
insureror self-insured employer is satisfied that reporting theompensations suspended;xcept as provided in suf). If the
claim to the department will not impede its ability to defend themployeerefuses to submit to the examination after diredbipn
claim, the insurewr self-insured employer shall report the clainthe department or an examinesr in any way obstructthe

to the departmentThe department may require an insurer or selexaminationthe employes right to thewveekly indemnity which
insuredemployer to investigate an allegedly false or frauduleatcruesand becomes payable during the period of that refusal or
claim and may provide the insurer or self-insured emplagir  obstruction,is barred, except as provided in s(#4).

any records of the department relatingtiat claim. Aninsurer  (4) Subject to pate):

or self-insured employer that investigates a claim under this sec " Any physician, chiropractppsychologist, dentist, podia

tion shall report on the results of that investigation to the depagist or vocational expert who is present at any examination under

ment. Ifbased on the investigation the department has a rea ; ;
ablebasis to believe that a violation 0P¢.3.395has occurred, thesﬁ'{llﬂ éa)Aoggla;nh)ynsw;)i/at;e éﬁﬁggﬁ;&g;ﬁ;{?% IaclJSg]itgtﬂ::ieerrsizltjlct)sr LTJFO]('

departmenshallrefer the results of the investigation to the dlstrlcttrist who attended avorkers compensation claimant for any

g:t(;)srgggg(f);he county in which the alleged violation occurred foilondition or complaint reasonably related to the condition for

History: 1993 a. 812001 a. 37 which the claimant claims compensation may be requir¢elsto
tify before the department when it so directs.
102.13 Examination; competent witnesses; exclusion 3. Notwithstanding any statutory provisions except (&

of evidence; autopsy . (1) (a) Except as provided in su), any physician, chiropractompsychologist, dentist opodiatrist
whenevercompensation is claimed by an employee, the employ@éendinga workets compensation claimant for any condition or
shall, upon the written request of the emplogeemployer or “complaintreasonably related to the condition for which the claim
worker’s compensation insuresubmit to reasonable examina antclaims compensation may furnish to the employee, employer
tions by physicians, chiropractors, psychologists, dentispodi ~ Worker’s compensation insureor the department information
atrists provided andpaid for by the employer or insureNo andreports relative to a compensation claim.
employeewho submits to an examination undeis paragraph is 4. The testimony of any physician, chiropractosychole
a patient of the examining physician, chiropracpmychologist, gist, dentist or podiatrist who is licensed to practice where he or
dentistor podiatrist for any purpose oththian for the purpose of sheresides or practices in any state and the testirabagy voca
bringingan action under clb55, unlesshe employee specifically tional expert maybe received in evidence in compensation pro
requestsreatment from that physician, chiropragtpsychole ceedings.
gist, dentist or podiatrist. (e) No person may testify on the issue of the reasonableness
(am) When compensation is claimed for loss of earning capay the fees of a licensed health care professional unless the person
ity under s102.44 (2)or (3), the employee shall, on the writtenis licensed to practice ttgame health care profession as the pro
requesbf the employes’ employer or insurgsubmit to reasen fessionalwhose fees are the subject of the testimadrtyis para
ableexaminations by vocational expepi®vided and paid for by graphdoes not apply to thiee dispute resolution process under
the employer or insurer s.102.16 (2)

(b) An employer or insurer who requests that an employee sub (f) If anemployee claims compensation undetG2.81 (1)
mit to reasonable examination under. g@yor (am)shall tender thedepartment may requitee employee to submit to physical or
to the employee, before the examination, all necessary expengegationalexaminations under this subsection.
including transportation expenses. The employee is entitled to(2) (a) An employee who reports an injury alleged to be
havea physician, chiropractpgpsychologist, dentist or podiatristwork-relatedor files an application for hearing waives any physi
providedby himself or herself present at the examination and ¢@an—patientpsychologist—patient or chiropractor—patient privi
receivea copy of all reports of the examination that are preparkjewith respect to any condition or complaint reasonably related
by the examining physician, chiropract@sychologist, podia to the condition for which the employee claims compensation.
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Notwithstandingss.51.30and146.82andany other lawany phy  council shall submit its recommendations with respecrtend
sician, chiropractor psychologist, dentist, podiatrist, hospitel mentsto this chapter to each regular session of the legislature and
healthcare provideshall, within a reasonable time after writtershallreport its views upon any pending bill relatioghis chapter
requestby the employee, employeworkers compensation to the proper legislative committee. At the request of the chairper
insureror department or its representative, provide that perssonsof the senate and assembly committees on |#edepart

with any information or written material reasonably related to amyentshall schedule a meeting of the council with the members of
injury for which the employee claims compensation. the senate and assembly committees on labor to reviewdiand

(b) A physician, chiropractppodiatrist, psychologist, dentist, Cussmatters of legislative concern arising under this chapter
hospitalor health service providshall furnish a legible, certified History: 1975 c. 14%.54; 1979 c. 278
duplicateof the written material requested under. §aj upon ) )
paymentof the actual costs of preparing the certified duplicaté02-15 Rules of procedure; transcripts. (1) Subjectto
notto exceed the greater of 45 cents per page or $7.50 per rquj@%ghapte,r the department may adopt its own rules of procedure
plusthe actual costs of postage. Any person who refusesto gRBdmay change the same from time to time.
vide certified duplicates of written material in the persotis (2) Thedepartment may provide by rule the conditions under
tody that is requested under péa) shall be liable for reasonablewhich transcripts of testimony and proceedings shall be furnished.
and necessary costs and, notwithstanding1st.04 (1) reason (3) All testimony at any hearing held under this chapter shall
ableattorney fees incurred in enforcing the requéstéght to the be taken down by a stenographic repqrécept that in case of
duplicatesunder par(a). an emegency as determined by the examiner conducting the
(3) If 2 or more physicians, chiropractors, psychologists, defearing,testimony may be recorded by a recording machine.
tists or podiatrists disagree as to #adent of an injured empley  History: 1977 c. 4181989 a. 64
ee’stemporary disabilitythe end of an employeehealing period, ~ Coss Refeence: See also ctDWD 80, Wis. adm. code.
an employees ability to return to work at suitable available . . _—
employmentr the necessity for further treatment or for a particg02-16 Submission of disputes, contributions by
lar type of treatment, the department may appoint another-phyfiPloyees. (1) Any controversy concerning compensatan
cian, chiropractoy psychologist, dentist or podiatrist ésamine a violation of sub.(3), |nclud|ng controversies in Whlph the state
the employee and render an opinion as soon as possiile. Maybe a partyshall be submitted to the department in the manner
departmenshall promptly notifythe parties of this appointment, 2ndwith the efect provided irthis chapter Every compromise
If the employee has not returned to work, payment for temporgtfg’my claim for compensation may be reviewed and set aside,

disability shallcontinue until the department receives the opiniof. dified or confirmed by the department within one year from the
The employer or its insurance carrier or both shall pay for t tethe compromise is filed with the department, or from the date

examinationand opinion. The employer or insurance carrier award has been entered, based thereon, or the departaent

both shall receive appropriate credtir any overpayment to the akethat action upon application made within one yé#less the

; ; . word “compromise” appears ia stipulation of settlement, the
%nlqployeedetermlned by the department after receipt obfsie settlemenshall not be deemed a compromise, and further claim

. . — . is not barred except as provided in162.17 (4)regardless of
(4) The rights of employees to beginroaintainproceedings \hetheran award is made. The emplayiesurer or dependent
for the collection of compensation and to receive weekly indemgl, qer s102.51 (5)shall have equal rights with the employee
tieswhich accrue and become payable shall not be suspende, '

- ereview of a compromise or any other stipulation of settle
barredunder sub(1) when an employee refuses to submit t0 giet “Upon petition filed with thelepartment, the department
physicalexamination, upon the request of the employer or worg, y set asidehe award or otherwise determine the rights of the
er’s compensation insurer or at the direction of the departmentQpiiag

an examiney which wouldrequire the employee to travel a-dis™ ¢ ossReference: See also DWD 80.03 Wis. adm. code.

tanceof 100 miles or more from his or her place of residence, (1Im) () If an insurer or self-insured employer concedes by

unlessthe employee has claimed compensation for treatmenfnromiseunder sub(1) or stipulation under £02.18 (1) (a)
from a practitioner whose fice is locatedL00 miles or more from y,a+the insurer or self-insured employetiable under this chap

the employees place of residence or tdepartment or examiner o tor any health services provided to an injured employee by a
determineshat anyother circumstances warrant the examinatiofyeaithservice providerbut disputes the reasonableness of the fee
If the employee has claimed compensatiortreatment from & pargedby the health service providethe department may
practitionerwhose dfice is located 100 miles or more frdime oy dein its order confirming the compromise stipulation a
employee’splace of residence, the employer or insurer Mayterminatioras to the reasonableness of the fee or the department
request,or the department or an examiner may direct, thgay notify or direct the insurer or self-insurethployer to notify
employeeto submit to a physical examination in the amre ehealth service provider under s@@) (b) that the reasonable

the employees treatment practitioner is located. nessof the fee is in dispute.

(5) Thedepartment magefuse to receive testimony as to€on ) |f an insurer or self-insured employer concedes by-com
ditions determined from an autopsy if it appears that the pa(i;y( ) ploy y-

offering the testimony had procured the autopsy and had faile omiseunder sub(1) or stipulation undes. 102.18 (1) (ajhat

iR insureror self-insured employer is liable under this chapter for
makereasonable &irt to notify at least one party in adverse intery,y reatment provided to an injuredhployee by a health service
estor the department at least 12 hours beforeatiiepsy of the y b J ployee by

- 4ol . db ” q hat th rovider,but disputes the necessity of the treatment, the depart
time and place it would be performed, or that the autopsy was Bgfanimayinclude in its order confirming the compromise or stipu

formedby or at the direction of the coroner or medical examingtiis, 5 determination as to the necessity of the treatment or the

or at the direction of the district attorney for purposesauthe  genartmentmay notify or direct the insurer or self-insured

"employerto notify, the health service provider under si@m) (b)

autopsyis held in accordance with its directions. thatthe necessity of the treatment is in dispute.

History: 1973 c. 272282 1975 c. 1471977 c. 291979 c. 10%.236 (3) 1979

€.278 1981 c. 921983 a. 98279, 1985 a. 831987 a. 1791989 a. 64359, 1991 (2) (a) The department has jurisdiction under this subsection,

a. 851993 a. 811997 a. 38 sub.(1m) (a)and s102.17to resolve a dispute betweehealth
o ] ) serviceprovider and an insurer or self-insuedployer over the

102.14 Jurisdiction of department; advisory commit - reasonableness of a fee gt by the health service provider for

tee. (1) This chapter shall be administered by the departmerfiealthservices provided to an injured employee who cldierse
(2) The council on workeis compensation shall advise thdits under this chapterThe department shall deny payment of a
department in carrying out the purposes of this chapBerch healthservice fee that the department determines undesubis

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/51.30
https://docs.legis.wisconsin.gov/document/statutes/2001/146.82
https://docs.legis.wisconsin.gov/document/statutes/2001/102.13(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.13(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/814.04(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.13(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.13(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20979
https://docs.legis.wisconsin.gov/document/acts/1973/272
https://docs.legis.wisconsin.gov/document/acts/1973/282
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1979/102
https://docs.legis.wisconsin.gov/document/acts/1979/102,%20s.%20236
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1983/279
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1989/359
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DWD%2080
https://docs.legis.wisconsin.gov/document/statutes/2001/102.16(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.51(5)
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.03
https://docs.legis.wisconsin.gov/document/statutes/2001/102.16(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.18(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.16(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.16(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.18(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.16(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.16(1m)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17

102.16 WORKER’S COMPENSATION Updated 01-02Wis. Stats. Database 12

section,sub.(1m) (a)or s.102.18 (1) (b}o be unreasonable. A ment under path) to determine the reasonableness of a hospital
healthservice provider and an insurer or self-insueaetployer fee for radiology services.

thatareparties to a fee dispute under this subsection are bound byf) The department may set aside, reverse or modify a deter
the departmens determination under this subsection on the reginationunder this subsection within 30 days after the date of the
sonablenessf the disputed fee, unless that determination is sg@étermination.A healthservice providerinsurer or self-insured
asideon judicial review as provided in pgf). A health service employerthat is aggrieved by a determinatiofthe department
provider and an insurer or self-insured empldpet are parties ynderthis subsection may seek judicial review of that determina
to a fee dispute under suim) (a)are bound by the department’ tion in the same manner that compensatiims are reviewed
determinationunder sub(1m) (a)on the reasonableness of thgnders.102.23

disputedfee, unless that determination is set aside or modified : ;
the department under sulfl). An insurer or self-insured Iuti(ogrz jggtg)srélgi.dl;(t]h)is(esitc:)isg((:)ttic?rﬁ)' ply tothe fee dispuite reso

employerthat is a party o a fee dispute undei@ 17and a (h) The department shall promulgate rules establishing proce

healthservice provider are bound by the departnsathétermina d : ts for the fee disput Ut
tion under s102.18 (1) (bjpn the reasonableness of the disputedf/résand requirements for the fee dispute resolupoocess
nderthis subsection, including rules specifying the standards

fee,unless that determination is set aside, reversed or mobljfie hat health ice fee datab t L f tificati d
the department undex. 102.18 (3)or by the commission under s..NatNeaith Service iee aatabases must meet for certification under

; ; PR ; ‘this paragraph. Using those standards,dieartment shall cer
102518'&3) or(@)oris Sefﬁ?'de OZJUdICIIaI revuﬁw L:Fde1@2.2hse tify databases of the health service feesvhadus health service
(b) Aninsurer or self-insured employer that disputes the regiqerschage. In certifying databases under this paragraph,

sonablenessf a fee chaged by ahealth service provider or the ; ;
departmentinder sub(im) (a)or 5.102.18 (1) (bg)L. shall pro %he department shall certifgit least one database of hospital fees

; h ) ; or radiology services, including diagnostic aimierventional
vide reasonable notice to the health service provider that the &Riology, diagnostic ultrasound and nuclear medicine
is being disputed. After receiving reasonable notice under thig, s Reference: See also DWD 80.72 Wis. adm. code. '
paragraph or undesub.(1m) (a)or s.102.18 (1) (bg) 1thata 5y () The department has jurisdiction under this subsec
healthservice fee is being disputed, a health service provider M sub.(1m) (b)and s.102.17to resolve a dispute between a
not collect the disputed fee from, or bring an action for collectiqqyajth service provider and an insurer or self-insured employer
of the disputed fee against, theployee who received the ser oo the necessity of treatment provided darinjured employee
vicesfor which the fee was chged. who claims benefits under this chaptdihe department shall deny
~ (c) After a fee dispute is submitted to the department, thaymentfor any treatment that the department determines under
insureror self-insured employer thista party to the dispute shallthis subsection, sutflm) (b)or s.102.18 (1) (b}o be unneces
pr0V|deto the department information on that fee and mformatlcyary_ A health service providalnd an insurer or self-insured
onfees chaged by other health service providers for comparabignployerthat are parties to a dispute under this subseotien
services. The insurer or self-insured employer shall obtain tl’tﬁe necessity of treatment ab®und by the departmestteter
informationon comparable fees from a database thegiified minationunder this subsection on the necessity of that treatment,
by the department under pgn). Except as provided in pde) unlessthat determination is set aside on judicial review as pro
1., if the insurer or self-insured employer does provide the videdin par(e). A health service provider and an insureself—
information required under this paragraghe department shall insuredemployer that are parties to a dispute under(dumb) (b)
deFermmahat the d|SpUted :fee is reasonable and prder that Itmr the necessity of treatment are bound by the depargnent’
paid. If the insurer or self-insured employer provides the-infaeterminationunder sub(1m) (b)on the necessity of that treat
mation required under this paragraph, the department shall ygent, unless that determination is set aside or modified by the
thatinformation to determine the reasonableness of the disputthartmentinder sub(1). An insurer or self-insured employer
fee. thatis a party to a dispute underl€2.17overthe necessity of

(d) The department shall analyze the information provided teatmentand a health service provider are bound by the depart

the department under pdc) according to theriteria provided in  ment'sdetermination under $02.18 (1)(b) on the necessity of
this paragraph to determine the reasonableness of the disputedtfegtreatment, unless that determination is set aside, reversed or
The department shall determine that a disputed feeasonable modified by the department underl€92.18 (3)or by the commis
andorder that the disputed fee be paid if that fee is at or below gien under s102.18 (3)or (4) or is set aside on judicial review
meanfee for the health service procedure for which the disputedders.102.23
fee was chaed, plus 1.5 standard deviations from that mean, as(p) An insurer or self-insured employer that disputtes
shownby data from a database that is certified by the departmpgtessityof treatment provided by a health service provideher
underpar (h). The department shall determine that a disputed fggpartmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pre
is unreasonable and order that a reasonable fee be paid if-thewjife reasonable notice to the health service provider that the
putedfee is above the mean fee for the health service procedHegessityof that treatment is being disputed. After receiving rea
for which the disputedee was chaged, plus 1.5 standard devi sonablenotice under this paragraph or under €am) (b)or s.
ationsfrom that mean, as shown by data from a database that#®.18(1) (bg) 2.that the necessity of treatment is being disputed,
certified by the department under pém), unless the health servicea health service provider may not collect a fee for that disputed
providerproves to the satisfaction of the department that a highggatmentrom, or bring an action for collection of the fee for that

feeis justified because the service provided in the disputed ca§putedtreatment against, tlemployee who received the treat
was more dificult or more complicated to provide than in thement.

usualcase. o . (c) Before determiningnderthis subsection the necessity of
(e) 1. Subject to subd., if an insurer or self-insured employerreatmentprovided for an injured employee who claims benefits
thatdisputes the reasonableness of a feegeltaby a health ser ynderthis chapterthe department shall obtain a written opinion
vice provider cannot provide information on fees dearby other onthe necessitpf the treatment in dispute from an expert selected
health service providers feomparable services because the-datpy the departmentBefore determining under sufim) (b)or s.
baseto which the insurer or self-insurednployer subscribes is 102.18 (1) (bg) 2.the necessitypf treatment provided for an
not able to prOVIde accurate information for the health service pliﬁjured emp|oyee who claims benefits under tuimpter the
cedure at issue, the department may use any other information dagfartmentnay but is not required to, obtain such an expert-opin
the department considers to be reliabled relevant to the dis jon. To qualify as an expert, a person must be licensed to practice
putedfee to determine the reasonableness of the disputed feehe same health care professias the individual health service
2. Notwithstanding subd.., the department may use only groviderwhose treatment is under review and must either be per
hospitalradiology database that has been certifigthe depart forming services foan impartial health care services reviegesr
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nizationor be a member of an independent panel of experts esttd2.17 Procedure; notice of hearing; witnesses, con -
lished by the department under péf). The department shall tempt; testimony , medical examination. (1) (a) Upon the
adoptthe written opinion of the expert as the departrsetgter  filing with the department by any party in interest of any applica
minationon the issues covered in the writ@pinion, unless the tion in writing statingthe general nature of any claim as to which
healthservice provider othe insurer or self-insured employerany dispute orcontroversy may have arisen, it shall mail a copy
present clear and convincing written evidence that the egpedf such application to all other parties in interest and the insurance
opinionis in error carriershall be deemed a party in interest. The departmamgt

(d) The department may cluara party to a dispute over thebring in additional parties by service afcopy of the application.
necessityof treatment provided for amjured employee who Thedepartment shall cause noticehefiring on the application to
claimsbenefits under this chapter for the full cost of obtaining tr given to each party interested, by sena€such notice on the
written opinion of the expert under péz). The department shall interestecparty personally or by mailing a copy to the interested
chargethe insurer or self-insured employer for the full cost dfarty’slast-known address at least 10 days before such hearing.
obtainingthe written opinion of the expert for the first dispute thdf) case garty in interest is located without the state, and has no
a particular individual health service providir involved in, Post-officeaddress within this statthe copy of the application
unlessthe department determines that the individual health s@nhd copies of all notices shall be filed with the department of
vice providers position in the disputis frivolous or based on financialinstitutions and shall also be sentregistered or certi
fraudulentrepresentations. In a subsequent dispute invottieg fied mail to the last-known post-fafe address of such party
sameindividual health service providethe department shall Suchfiling and mailing shall constitute didient service, with the
chargethe losing party to the dispute for the full cost of obtainingameeffect as if served upon a party located within this state. The
the written opinion of the expert. hearing may be adjourned in the discretion of the department, and

(e) The department may set aside, reverse or modify a def§aringsmay be held at such places as the departdemmgnates,
minationunder this subsection within 30 days after the date of thin or without the state. The department may also arrange to
determination.A healthservice providerinsurer or self-insured Navehearing held by the commissionficér or tribunal having
employerthat is aggrieved by a determinatiofthe department authority to hear cases arising under the waskesmpensation
underthis subsection may seek judicial review of that determin@W of anyother state, of the District of Columbia, or of any terri
tion in the same manner that compensatiims are reviewed ©TY of the United States, titestimony and proceedings at any
unders. 102.23 suchhearing to be reported to the department and matieof the

(f) The department may contract with an impartial hazite recordin the case. Any evidence so taken shall be subject te rebut

servicesreview oganization to providethe expert opinions tal upon final h(_earlng before the departme_nt.

requiredunder par(c), or establish @anel of experts to provide  (P) Inany dispute or controversy pending before the depart
thoseopinions, or both. If the department establishes a panel¢nt,the department may direct the parties to appear before an
expertsto provide the expert opinions required under @arthe ~€xaminerfor a conference to consider the clarification of issues,
departmentnay pay the members of that paaekasonable fee, the joining of additional parties, the necessity or desirability of
plusactual and necessary expenses, for their services. amendmentso the pleadings, the obtaining of admissions of fact

e of documents, records, reports and bills which may avoid
(g) The department shall promulgate rules establishing pro ' ' s ;
duresand requirements for the necessity of treatment dispute res necessarproof and such other matters as may aidisposi

X - N - . n of the dispute or controversyAfter this conference the
:c:te'cs’ﬂrﬁjrgfgzsr(gnder this subsection, including rules setiiag departmentmay issue an order requiring disclosure or exchange

Cross Reference: See also DWD 80.73 Wis. adm. code. of any information or written material which it considers material

. ; . . thetimely and orderly disposition of the dispute or controversy
(3) No employer subject to this chapter may solicit, receive . . e ; X
collect any money from an employee or any other person or m lf% party failsto disclose or exchange within the time stated in the

any deduction from their wages, either directly or indirediy
the purpose of dischging any liability under this chapter or

er,the department may issue an ordamissing the claim
without prejudice or excluding evidence or testimony relating to

recoveringpremiums paid on eontract described under€92.31 thelrr:formr:ltlc_)?1 or wrlttenfmaterlacll. Thidepartment shall provide

(2) (a), nor mayany such employer sell to an employee or oth&AC party with a copy of any or. er .
personor solicit or require the employee or other person te pyr (€) Any party shall have the right to be present atf&gring,
chasemedical, chiropractic, podiatric, psychological, dental df Person or by attorney or any other agent, and to present such tes
hospitaltickets orcontracts for medical, syical, hospital or other timony as may be pertinent to the controversy before the depart

healthcare treatment whicls required to be furnished by thatment. No person, firm, or corporation, other than an attorney at
employer. law who is licensed to practice law in the state, may appear on

behalfof anyparty in interest before the department or any mem
peror employee ofhe department assigned to conduct any-hear

to reimburse an employee or other person for any sum dedud&%investigation, or inquiry relative to a claim for compensation
from wages or paid by him or her in violation of that subsectiog; Oﬁjneerf'é%ggdnegttnfvcer;]agggnslteif égi\ﬁi{%%nrgct? dyes;ﬂgjgzﬁt%e
In addition to the penalty provided $n102.85 (1) any employer : ; h R

violating sub.(3) shall be liable to an injured employee for the regS-111-321 111.322and111.335 is otherwise qualified, artas

sonablevalue of the necessary services rendésdtiat employee oPt@inedfrom the department a license with authorization to
pursuant to any arrangement made in violation of @hvithout appeaiin matters or proceedings before the department. Except

regardto that employes’actual disbursements for the same. asprovided under pargcm) and(cr), the license shall be issued

- ) by the department under rules promulgated by the department.
(5) Exceptas provided in s102.28 (3) no agreement by an e gepartment shall maintain its ofice a current list of persons
employeeto waive the right to compensation is valid.

History: 1975 0. 147200 1077 ¢, 1951981 c. 92314 1083 a. 981985 a, 83 to whom licenses have been issued. Any license may be sus
1089a. 641991 a, 851993 &, 811995 a. 17, 1997 a. 381999 a. 14185 2001a, Pendedor revoked by the department for fraud or serious miscon
37. ducton the part of an agent, any license may be denied, suspended,
The continuing obligation to compensate an employee for work related mediggbnrenewedor otherwise withheld by the department for failure
expensesinder s. 102.42 does not allagency review of compromise agreementg%pay court-ordered payments as provideneir(cm) on the part

(4) The department has jurisdiction to pa®s any question
arisingout of sub(3) and has jurisdiction to order the employe

afterthe one—year statute of limitations in s. 102.16 (1) has run if the employee in 2 . -
medicalexpenses after that im&chenkoski VLIRC, 203 Ws. 2d 109552 Nw2d ~ Of an agent, and any license may be denied or revoked if the

120(Ct. App. 1996). gqe#)artmenbf revenue certifies under&3.0301that theapplicant
i

An appeal under sub. (2m) (e) of a department determination may be served u e i f ;
5.102.23 (1) (b) on the department or the commission. McDonnougW, 227 censee is liable for delinquent taxeBefore suspending or

Wis. 2d 271595 N.W2d 686(1999). revokingthe license ofhe agent on the grounds of fraud or-mis
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conduct,thedepartment shall give notice in writing to the agenectto any rules and limitations the department prescribes. - Certi
of thechages of fraud or misconduct and shall give the agent fdiéd reports of physicians, podiatrists, geons, dentists,
opportunityto be heard in relation to those des. Indenying, psychologistsand chiropractors, wherever licensed and practic
suspendingrestricting, refusingo renewor otherwise withhold ing, who have examined or treated the claimant, and of experts,
ing a license for failure tpay court-ordered payments as-proif the practitioner or expert consents to subject himséiemself
videdin par (cm), the department shall follow the procedure-prao cross—examination also constitute prima facie evidence as to
vided in a memorandum of understanding entered into usderthe matter contained in themCertified reports of physicians,
49.857 The license and certificate of authority shall, unless -othgrodiatrists suigeons psychologists and chiropractors are admis
wise suspended or revoked, be in force fromdhte of issuance sibleas evidence of the diagnosis, necessity of the treatment and
until the June 30 following the date of issuance and by causeand extent of the disabilityCertified reports by doctors of
renewecdby the department from tinte time, but each reneweddentistryare admissible as evidence of the diagnosis and necessity
licenseshall expire on the June 30 following the issuance of tifier treatment but not of disabilityAny physician, podiatrist, sur
renewedicense. geon,dentist, psychologist, chiropractorexpert who knowingly

(cg) 1. Except as provided in suldtin, the department shall makesa false statement of fact or opinion in such a certified report
requireeach applicant for a license under. garwho is an indi may be fined or imprisoned, or both, unde343.395 The record
vidual to provide the department with the applicasbcial secu Of a hospital or sanatorium in this state operated by any eepart
rity numbey and shall require each applicant for a license und@ent or agency of thdederal or state government or by any
par.(c) who is not an individual to provide the department with tH@unicipality, or of any other hospital or sanatorium in this state
applicants federal employer identification numbeeninitially ~ Whichis satisfactory tehe department, established by certificate,
applyingfor or applying to renew the license. af'flo_lawt or testimony of the superwsmgfmfar_ or othe_r person

2. If an applicant who is an individual fails to provite Navingchage of suctrecords, or of a physician, podiatrist, sur
applicant'ssocial security number to the department or if an -app#€0n.dentist, psychologist or chiropractortie the record of the
cantwho is not an individual fails to provide the applicariéd ~ Patientin question, and made in the regular course of examination
eralemployer identification number to the department, the depa@f reatment of such patient, constitutes prima facie evidence in
mentmay not issue or renew a license under (oto or forthe Ny workers compensation proceeding as to the matter contained
applicantunless the applicant is amdividual who does not have N it, to the extent that it is otherwisempetent and relevant. The
a social security number artle applicant submits a Statemengepartmenmay by rule, establish the qualification$ and the
madeor subscribed under oath ofiahation as requiredinder orm used for certified reports submitted by experts pravide
subd.2m. informationconcerning loss of earning capacity undet2.44

2m. If an applicant who is an individual does not have a soc{g) 2"d(3)- The department may not admit into evidence a-certi
securitynumber the applicant shall submit a statement made d report of a ﬁractltloner ?lr c()jthe_rhexhpeg ora recordhﬂsplitéall
subscribedunder oath or &ifmation to the department that the, r_sanatorlunln ati/vag notblef W'th tde egﬁad;targent aqrhﬂi ﬁ
applicantdoes not have a social security numbire form of the In interest at least 15 days before the date ing, unless the

statement shall be prescribed by the department. A license issg\%’artments satisfied that there good cause for the failure to file

in reliance upon a false statement submitted under this subdivis eport. . . .
is invalid. e) The department mawith or without notice to any party

3. The subunit of the department that obtains a social secuﬁjﬁé’saesumony to be taken, an inspection of the premises where

; e o inj d to be made, or the time books and payrolls of
numberor a federabmployer identification number under subd injury occurre . ' ; -
1. may not disclose the social security number or the fedefit EMPIOYer to be examined by any examiaed may direct any

employer identification number to any person except to th ployeeclaiming compensation to be examirtgda physician,

departmenbf revenue for the sole purpose of requesting certific I OPractorpsychologist, dentist, or podiatrist. Ttestimony
tioﬁs under s.73.03010r on the repqugst of theqsubungi]t of the>° taken, and the results of any such inspection or examination,

L : hallbe reported to the department for its consideration upon final
departmenthat administers the child arspousal support pro Shall ;
gramunder 49.22 (2m) hearing. All ex parte testimony taken by the department shall be

(cm) The department shall densuspendrestrict, refuse to reducedto writing and any party shall have opportunityébut

therwi ithhold a 4 for tail ¢ thattestimony on final hearing.

[ﬁggwor_ otherwise withnold a |cenfe under.fte) for failure of (f) Sections804.05and804.07shall not apply to proceedings

pplicant or agent to pay court—-ordered payments of child 0 erthis chapterexcent as o a Withess:
family support, maintenance, birth expenses, medical expense‘oJ IS chaptgrexcep wi ’ )
otherexpenses related to the supporaahild or former spouse 1 Who is beyond reach ¢ie subpoena of the department;
or for failure of the applicant or agent to compfter appropriate ©" . , .
notice,with a subpoena or warrant issugdthe department ora 2. Who is about to go out of the state, not intending to return
county child support agency under 59.53 (5)and related to in time for the hearing; or
paternityor child support proceedings, as provided in a memoran 3. Who is so sick, infirm or aged as to make it probable that
dum of understanding entered into unde#8.857 Notwith- the witness will not be able to attend the hearing; or
standingpar (c), an action taken under thpgragraph is subject 4. Who is a member of the legislature, if any committee of the
to review only as provideih the memorandum of understandingameor the house of which the witness is a merrisén session,
enterednto under s49.857and not as provided in ch27. providedthe witness waives his or her privilege.

(cr) The department shall deny an applicafmrthe issuance  (g) Whenever the testimony presented at any hearing indicates
or renewal of a license under pée), or revoke such icense adispute, or is such as to create doubt as to the extent or cause of
alreadyissued, if the department of revenue certifies under disability or death, the department may direct that the injured
73.0301that the applicant or licensee is liable figlinquent employeebeexamined or autopsy be performed, or an opinion of
taxes. Notwithstanding paic), anaction taken under this para a physician, chiropractordentist, psychologisdr podiatrist be
graphis subject to review only as provided under&0301 (5) obtainedwithout examination or autopdyy an impartial, compe
andnot as provided in cl227. tent physician, chiropractor dentist, psychologist or podiatrist

(d) The contents of certifiethedical and sgical reports by designatedy the department who is not under contract with or
physicians podiatrists sugeons, dentists, psychologists and chiregularlyemployed by a compensation insurance carrier or self-
ropractordicensedn and practicing in this state and of certifiednsuredemployer The expense of such examination shall be paid
reportsby experts concerning loss of earning capacity usderby the employer grif the employeelaims compensation under
102.44(2) and(3), presented by a parfgr compensation consti s.102.81, from the uninsured employers fund. The repodush
tute prima facie evidence as to the matter contained in them, sekaminationshall be transmitted in writing to the department and

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(cm)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.857
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(cg)2m.
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(cg)2m.
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(cg)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/73.0301
https://docs.legis.wisconsin.gov/document/statutes/2001/49.22(2m)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.857
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.857
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20227
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/73.0301
https://docs.legis.wisconsin.gov/document/statutes/2001/102.17(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/73.0301(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20227
https://docs.legis.wisconsin.gov/document/statutes/2001/102.44(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.44(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/943.395
https://docs.legis.wisconsin.gov/document/statutes/2001/102.44(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.44(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/102.44(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/804.05
https://docs.legis.wisconsin.gov/document/statutes/2001/804.07
https://docs.legis.wisconsin.gov/document/statutes/2001/102.81

15 Updated 01-02Wis. Stats. Database WORKER’S COMPENSATION 102.17

acopy thereof shall be furnished by the department togaty yearafter the employee or dependent attains the age of 18 years.
who shall have an opportunity to rebut such report on further heky within any part of the lastear of any such period of limitation,
ing. anemployee, the employeepersonal representative, or sufviv

(h) The contents of certified reports of investigation, made liyyg dependent be insane or on active duty in the armed forces of
industrial safety specialists who are employed, contracted, thre United States such period of limitatishall be extended to 2
otherwisesecured by thelepartment and available for cross-yearsafter the date that the limitatiovould otherwise expire. The
examination,served upon the parties 15 days prior to hearingrovision hereof with respect to persons active duty in the
shall constitute prima facie evidenes to matter contained in armedforces of the United States shall apply omtyere no appli
thosereports. cablefederal statute is in fefct.

(2) If the department shall have reason to believe that the pay (7y (a) Except as provided in paib), in a claim under s.
ment of compensation has not been made, it may on its OWg 44(2) and(3), testimony or certified reports of expert wit
motion give notice to the parties, in the manner provided for the.cseqn loss of earning capacity may be received in evidence

serviceof an application, of #ime and place when a hearing will : : . :
be held for the purpose of determining the facts. Such notice siiag ugcl)%s;g%rfe g;;/rl]tir;gllcgg]:éjgwdence to decide oaraployees

containa statement of the matterlie considered. Thereafter all ) A
other provisions governing proceedings on application shall (b) Exceptas provided in p&), the department shall exclude
attachinsofar as the sanmay be applicable. When the departfrom evidence testimony or certified reports from expert wit
mentschedules a hearir its own motion, the department doe§essesinder par(a) offered by the partghat raises the issue of
notbecome a party in interest and is not required to appear atlgssof earning capacity if that party failedrotify the department
hearing. andthe other parties of interest, at least 60 days before the date of

(2m) Any party including the department, may require anjhe hearing, of the party’ intent to provide the testimony or
personto produce books, papers and records at the hearing-by peportsand of the names of the expert witnesses involved. Except
sonalservice of a subpoena upon the person along with a tenégprovided in parc), the department shall exclude from evidence
of witness fees as provided in 844.67and885.06 Exceptas testimonyor certified reports fronexpert witnesses under p@a)
providedin sub.(2s), the subpoena shall be on a form provided kyfferedby a party of interest in response to the party that raises the
the department and shall give the name and address pathe issueof loss of earning capacity if the respondpagty failed to
requestinghe subpoena. notify the department and the other parties of interest, at4Bast

(2s) A partys attorney of record may issue a subpoena tlaysbefore the date of the hearing, of the pariytent to provide
compelthe attendance of a witness or fiteduction of evidence. thetestimony or reports and of the nameshef expert witnesses
A subpoena issued by an attorney must be in substantially ithelved.

sameform as provided in 805.07 (4)and must be served the (c) Notwithstanding theoticedeadlines provided in pdb),

mannemprovided in s805.07 (5) The attorney shall, at thiene o qepartment may receive in evidence testimony or certified
of issuance, send a copy of the subpoena to the appeal tribungl 8¢ <from expert witnesses under pa) when the applicable
or:herrepregentatlve dhe department responsible for Conducnnﬂoticedeadline under pab) is not met if good cause is shown for
the proceeding. ) . thedelay in providing the notice required under. flaxand if no

(3) Any person who shall willfully andinlawfully fail or artyis prejudiced by the delay
neglectto appear or to testify do produce books, papers and3 8) unl therwi d to by all i iniured
recordsas required, shall be fined not less thang@smore than  (8) Unless otherwise agreed to by all parties, an injure
$100, or imprisoned in the county jail not longer than 30 day§MPployeeshall file with the department and serve on all parties at
Eachday such person shall so refuse or neglect shall constitul€@st15 days before the date of the hearing an itemized statement
separateffense. of all medical expenses and incidental compensation under s.

(4) Theright of an employee, the employe&galrepresenta 102.4_20Ia|med_ by the_ |nJured_ employ_ee. The _|tem|zmiement
tive, or a dependent to proceed under this section shall not ext8Aall include, if applicable, information relating to any travel
beyond12 years from the date of the injury or death or from ttRkpensesncurred by the injured employee in obtaining treatment
datethat compensation, other than treatment or burial expens#gluding the injuredemployees destination, number of trips,
waslast paid, or would have been last payaiof® advancement roundtrip mileage and meal and lodging expenses. The depart
weremade, whichever date is latest. In tase of occupational ment may notadmit into evidence any information relating to
diseasea traumatic injury resulting in the losstotal impairment medicalexpenses and incidental compensation und&0z.42
of a hand or any part of the rest of the arm proximal to the hacidimedby an injured employee if the injurednployee failed to
or of a foot or any part of the rest the leg proximal to the foot, file with the department and serve on all parties at least 15 days
anyloss of vision, any permanent brain injusy any injury caus  beforethe date of the hearing an itemized statement of the medical
ing the need for a total or partial knee or hip replacement, thefghenses and incidental compensation undedz42claimed by
shallbe no statute of limitations, except that benefits or treatmeRk injured employeeynless the department is satisfied that there

expensebecoming due after 12 years from the date of infury s good cause for the failure to file and serve the itemized- state
deathor last payment of compensation shall be paid from the wqe .

injury supplemental benefit fund unded62.65and in the man i1y 1971 ¢. 1481971 c. 2135, 1973 c. 150282 Sup. Ct. Orde67 Ws.
nerprovided in s102.66 Payment of wages by the employer-durd 585 774 (1975)1975 ¢.147ss.20, 54; 1975 c. 199200, 1977 c. 29195, 273
ing disability or absence from work to obtdmeatment shall be 1979 c. 2781981 c. 92314 1981 c. 31%.2202 1981 c. 3801981 c. 39%.211,
deemechayment of compensation fore purpose of this section 19852 83 1989 a. 64139, 359 1991 a. 851993 a81 492 1995 a. 27117, 1997

( P . 38,191, 237, 1999 a. 92001 a.
if the employer knew of the employseonditionand its alleged % :é%osgisegféen?:Z?geg a?soo ;D%Z,D 80, Wis. adm. code.
relationto the employment. .

A plaintiff-employer was not deprived of any substantial due process rights by the
(5) Thissection does not limit the time within which the statéepartment'sefusal to invoke its rule requiring inspection of the opposing parties’

; ; itind i medicalreports when the plaintihad ample notice of the natuséthe employee’
g%ggg%;g@cvon to recover the amounts SpeCIerd neg.49 claim. Theodore Fleisnginc. v DILHR, 65 Ws. 2d 317222 N.W2d 600(1974).

. o Underthe facts of the case,refusal to grant an emplojy@request for adjournment
(6) If an employee or dependent shall, at the time of ingury wasa denial of due process. Bituminous CasualtyILHR, 97 Wis. 2d 730295
atthe time the employezor dependerst’right accrues, be underN-W.2d 183(Ct. App. 1980).

imitati i ithi H Sub.(1) (d) does not create a presumption that evidence presented by fhgting
18 years of age, the limitations of time within which the employes%iansis correct. The statute enforces the idea that LIRC determines the weight to

or dependent may f”_e application or proceeuler this chapter be given medical witnesses. Conradtvit. Carmel School197 Ws. 2d 60 539
if they would otherwise sooner expire, shall be extendethéo N.w.2d713(Ct. App. 1995).
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LIRC’s authority under sub. (1) (a) to control its calender and manage its interigtludein its order under pafb) a determination as to the neces

affairs necessarily implies the power to deny an applisanttion to withdraw an  ; e
applicationfor hearing. An appellastfailure to appear at a hearing after a motior‘?'ty of the treatment or the department may nptfydirectthe

to withdraw theapplication was denied was grounds for entry of a default judgme@mployeror insurance carrier taotify, the health service provider

lllgggg §.102.18 (1) (a)- BaldwinIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App.  unders.102.16 (2m) (b}hat the necessity of the treatment is in

In the absence déstimony in conflict with a claimaistmedical experts, LIRC dispute.

mayreject the expert evidence if there is countervailing testimony raising legitimate (bp) The department may include a penalty in an award to an
gg"zlgaagfgt,\t,'_‘\,evgg‘ﬁ'zc’g’“hjury Kowalchuk vLIRC, 2000 WI App 85234 Ws. - amp|oyedif it determines that the employsror insurance cari

It was reasonable for LIRC to conclude that the statute of limitation sunder sub.€4jS suspension of, termination of failure to make payments or

for death benefits begins to run at the time of death, rather than the tinlerpf  fajlure to report injury resulted from malice or bad faith. This-pen
InternationalPaper Co. VLIRC, 2001 WI App 248248 Wis. 2d 348635 N.W2d

823 alty is the exclusive remedy against an emplaydnsurance car
Prehearingliscoveryunder Visconsins workets compensation act.owers. 68  fier for malice or bad faith. The department nasyard an amount
MLR 597 (1985). which it considers just, not to exceed the lesser of 200% of total

compensatiordue or $15,000. The department may assess the
{%?énaltyagainst the employgthe insurance carrier or both. Nei
rtheemployer nor the insurance carrier is liable to reimburse

102.175 Apportionment of liability . (1) If it is established
at the hearing that 2 or more accidental injuries, for each of wh

aparty to the proceedings is liable under this chaptere each ¢ gther for the penalty amount. The department, togyule
contributedto a physical or mental conditidar which benefits  jeafine actions which demonstrate malice or bad fai'th '
would be otherwise due, liability for such benefits shall be appor (bw) If an insurera self-insured employer drapplicable the

tionedaccording to theroof of the relative contribution to dis uninsuredemployers fund pays compensation to an emplayee
ability resulting from the injury LA X >
. . excesf its liability and another insurer is liable for all or part of
(2) If after a hearing or a prehearing conference the depafie excess payment, the department may order the insurer or
mentdetermines that an injured employee is entitled to COMPensgf_insuredemployer that is liable to reimbursee insurer or

tion but that there remains in dispute only is&ie of which of 2 ge\t_insyrecemployer that made the excess paymerif eppli
or more parties is liable for that compensation, the departmeiye the uninsured employers fund.

may order one or more parties to pay compensation in an amount(c) If 2 or more examiners have conductddranal hearing on

time and manner as determined by the department. If the eleDg%laim and are unable to agree on the order or award to be issued,

mentlater determines that another party is liabledompensa iy - ; .
tion, the department shall order that other party to reimburse decision shall be the decision of the majorifithe examiners
partythat was ordered to pay compensation under this subsect equally divided on the decision, the department may appoint
History: 1979 c. 2781993 a. 81 additional examiner who shattview the record and consult
’ ' ' with the other examiners concerning their personal impressions
102.18 Findings, orders and awards. (1) (a) All parties thecredibility of the evidence. Findings of fact and an order or
shallbe aforded opportunity for full, fajrpublic hearing after rea awardmay then be issued by a majority of the examiners.
sonablenotice, but disposition of application may be mége (d) Any award which falls within a rang# 5% of the highest
compromisestipulation, agreement, or default without hearingor lowest estimate of permanent partaability made by a prac
(b) Within 90 days after the final hearing and close of théionerwhich is in evidence is presumed to be a reasonable award,
record,the department shall make and file its findings upon tigovidedit is not higher than the highest or lower than the lowest
ultimate facts involved in the controversgnd its orderwhich ~ estimaten evidence.
shall state its determination as to the rights of the parties. Pendinge) Except as provided in $02.2] if the departmentrders
the final determination of any controversy before it, the depai party to pay an award of compensation, the party shall pay the
ment may in its discretion after any hearing make interlocutoayvardno later than 21 days after the date on which the @sder
findings, orders, and awards, which may be enforced in the samailedto the last—-known address of the pauyless a partfiles
manneras finalawards. The department may include in any-intea petition for review undesub.(3). This paragraph applies to all
locutory or final award or order an order directing #raployer awardsof compensation orderdyy the department, whether the
or insurer to pay for any future treatment that rhaynecessary to awardresults from a hearing, the default of a pastya compre
cure and relieve the employee from thfeas of the injury If the  miseor stipulation confirmed by the department.
departmentinds that theemployer or insurer has not paid any (2) The department shall have anahintain on its stuch
amountthat the employer dnsurer was directed to pay in anyexaminersas are necessary to hear and decide disputed @aiins
interlocutoryorder or award and that the nonpayment was noti@ assist in the éctive administration of this chaptefThese
goodfaith, thedepartment may include in its final award a penalyxaminersshall be attorneys and may be designated as administra
not exceeding 25% of each amount that was not paid as direct@b law judges. These examiners may make findings and orders,
Whenthereis a finding that the employee is in factfedhg from  andapprove, revieyset aside, modify or confirm stipulations of
an occupational disease caused by the employment of &@tlemenbr compromises of claims for compensation.
employeragainst whom the application is filed, a final award dis (3) A party in interest may petition tiemmission for review
missingthe application upon the ground that the applicant has syf an examines decision awarding or denying compensation
feredno disability from the disease shall not bar any claim thee department or commission receives the petition within 21 days
employeemay thereafter have for disabiligustained after the afterthe department mailed a copy of the exam#findings and
dateof the award. . _ orderto the partys last-known address. The commission shall
(bg) 1. If the department finds under (&) that an insureor  dismissa petition which is not timely filed unless thetitioner
self-insuredemployer is liable under this chapter any health showsprobable goodause that the reason for failure to timely file
servicesprovided to an injured employee by a health service pr@asbeyond the petitiongs control. If no petition is filed within
vider, but that the reasonableness of the feegeltbby the health 21 days from the date that a copy of the findings or order of the
serviceprovider is in dispute, the department may include in itscamineris mailed to the last-known address of the parties in
orderunder par(b) adetermination as to the reasonableness of therest,the findings or order shall be considered final unless set
fee or the department may notifgr direct the insurer or self- aside reversed omodified by the examiner within that time. If
insuredemployer to notifythe health service provider under s.thefindings or ordeare set aside by the examiner the status shall
102.16(2) (b)that the reasonableness of the fee is in dispute. pe the same as prior to the findirmgrder set aside. If the find
2. If the department findsnder par(b) that an employer or ingsor order are reversed or modified by the examiner the time for
insurancecarrier is liable under this chapter for any treatment préiling a petition commences with the date that notice of reversal
videdto an injured employee bytealth service providgbut that or modification is mailed to the last—known address of the parties
the necessity of the treatment is in dispute, the department niaynterest. The commission shall eithéfiref, reverse, set aside
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or modify the findings oorder in whole or in part, or direct the _Sub.(5)is inapplicable if at the original hearing the examiner considered the possi

. . . . . ility of both accidental injury and injury caused by occupational diseaskeared
taking of additional evidence.This action shall be based on ef)heappncam benefits. Murphy DILHR, 63 Wis. 2d 248217 N.W2d 370(1974).

review of the evidence submitted. An award will be dirmed if it is supported by any credible evidence. When there

(4) (a) Unless the liability under £02.35 (3) 102.43 (5) areinconsistencies or conflicts in medical testimanis for the department ambt
. N h ile i i ieBh: Flei . V. DILHR Wis.
102.49102.57 102.58 102.59 102.600r 102.61is specifically g 51y 335 N wioa 6000oray o cocore Fleisneme. v DILHR, 65 Ws
mentionedthe orderfindings or award are deemed not tfeeff Theauthority granted under sub. (3) to modify the findings of a hearing examiner
such liability doesnot extend to the making of findings and an order on an alternative basis-of liabil
. .. L ity neither tried by the parties nor ruled on by the examivrenanother basis of
(b) Within 28 days after a decision of the commissiamagled jiapility is applicable, the examinerfindings must be set aside and an order directing

to thelast-known address of each party in interest, the commiisetaking of additional testimony entered, directing the examiner to make new find

sionmay on its own motion, set aside the decision for further coﬁgggzéo,\}_'{ﬁzsgagt%ggsgés'& Joseph Schiitz Brewing. CHLKR, 67 Ws. 2d

sideration. Thedismissal of an application that wasither based upon a stipulation or eom

(c) On its own motionfor reasons it deems §iafent, the com promisenor entered after a hearing was void. The original application was valid
missionmay set aside any final order or award of the commissi ”(91*;,”7’?;?9 many years earliekohler Co. vDILHR, 81 Ws. 2d 1, 259 N.w2d

or examiner within one year after the date ofdhaer or award,  Thedepartment is not required to make specific findings as to a defense to-a work
upongrounds of mistake arewly discovered evidence, and, afteer’s claim, but it is better practice to either make findings or state why none were
further consideration. do any of the foIIowing' made. Universal Foundry Co. \DILHR, 82 Ws. 2d 479263 N.W.2d 172(1978).

. e . . Commissiorguidelines, formulated as internal standards of credibility in wisrker
1. Affirm, reverse omodify, in whole or in part, the order or compensatiomases, are irrelevant éocourts review of the commissiamfindings.

award. E. F. Brewer Co. vDILHR, 82 Wis. 2d 634264 N.W2d 222(1978).
. . A general finding by the department implies all facts necessary to support it. A
2. Reinstate the previous order or award. finding not explicitly made may be inferred from other properly made findings and

i findings that were not made if there is evidence that would support those find
3. Remand the case to the department for further proceedlrlil%gs'l. Valadzic v Briggs & Stratton Corp2 Ws. 2d 583286 N.W2d 540(1979).

(d) While a petition for review by the Comm.iSS.iOH is pending sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corpl20 Ws. 2d 127
or after entry of an ordesr award by the commission but befored53N.w.2d 363(Ct. App. 1984).

commencementf an action for judicial reviewr expiration of An employer was penalized for denying a claim which was not “fairly debatable”
the period in which to commence an action for judicial reyie z‘gﬁir;g?-lglgéﬁ p)Kimberly-Clark Corp. vLIRC, 138 Ws. 2d 55405 N.W2d 684
commissionshall remand any compromise presente to the Sub.(4) (c) grants the review commission exclusive authority to set aside findings
department foconsideratiorand approval or rejection pursuantueto newly discovered evidence. The trial court does not possess that authority

: f feich Hoppv. LIRC, 146 Ws. 2d 172430 N.W2d 359(Ct. App. 1988).
t0s.102.16 (1) Presentation of a compromise does the To show bad faith under sub. (1) (bp) a claimant must show that the employer acted

periodin which to commence an action for jUdiCial review without a reasonablbasis for the delay and with knowledge or a reckless disregard
(5) If it shall appear tthe department that a mistake may havé thelack of reasonable basis for the del&yorth American Mechanical IRC,

. . S 57 Wis. 2d 801460 N.W2d 835(Ct. App. 1990).
beenmade as t@xause of injury in the flndlngs, order or awar& After the commission makes a final orderd the review period has passed, the

upon an alleged i_njurybased on aCCi_dent, \_Nhen in fact th@ommission'decision is final for all purposes. KwaterskLiRC, 158 Ws. 2d 1.2,
employeewas sufering from an occupational disease, the depart62N.W.2d 534(Ct. App. 1990).

i i i i imgithi Sub.(3) does not authorize LIRC to take administrative notice of anyréagew
mentmafy UpOI}:l] Itz own metI%nf’. V\gth or nghOUt heanm(?thm is [imited to the record before the hearag@miner Amsoil, Inc. vLIRC, 173 Ws.
3 years from the date of such findings, order or award, set asj €54 496 N.W2d 150(Ct. App. 1992).

suchfindings, order or award, or the department may take suchhe commission may not reject a medical opinion absent something in the record
actionupon application made within such 3 yedftiereaftgrand to supportthe rejection; countervailing expert testimony is not required in all cases.
after opportunity for hearing, the department miyn fact the Lel's“" LIRC, 183 Ws. 2d 450515 N.W2d 268(Ct. App. 1994). -

! . . o ssuancef adefault order under sub. (1) (a) is discretiond&yles of civil proce
employess sufering from disease arising out of tegployment, qgure do not apply to administrative proceedings. Nothing in the law suggests a
make new findings and award, or it may reinstate the previodsfaultorder must be issued in the absence of excusable negtebaagh vLIRC,
findings, order or award 204 Wis. 2d 154554 N.W2d 678(Ct. App. 1996).

’ . ' .. The commission may naule on and consider issues on appeal that were Rot liti
(6) In case of disease arising out of the employment, thgedandmay not consider evidence not considered by the administrative law judge
departmenimay from time to time review its findings, order unlessthe parties are allowed tofef rebuttal evidence. kight v. LIRC, 210 Ws.

- 90 565 N.W2d 221(Ct. App. 1997).
award ’_and _mak,":f‘ new f'nd'ng_s' order or award, based on the faagRC’s authority under s. 102.17 (1) (a) to control its calender and manage its inter
regardingdisability or otherwise as they may then app€nis  nalaffairs necessarily implies the power to deny an applisanttion to withdraw
subsectiorshall not afect the application of the limitation in s. anapplication for hearing. An appellanfailure to appear at a hearing after a motion
102.17(4) to withdraw theapplication was denied was grounds for entry of a default judgment
- - undersub. (1) (a). Baldwin.\LIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999).
History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 29195 1979 c. 89278 LIRC’s application of sub. (1) (bp) was entitled to great weight deference. Beverly
3515'4153(2)3(2)110. 9??71983 a. 981985 a. 831987 a. 1791989 a. 641997 a. 381999  Enterprises. LIRC, 2002 WI App 23250 Wis. 2d 246640 N.W2d 518
a. 14 a.
Cross Refeence: See also LIRC and BWD 80.05 Wis. adm. code. . .
Committee Note, 1971: The intent is to authorize the commission within its absolo.z'l9 Alien dependents, payments throth ConS.UI.ar
lute discretion to reopen final orders on the basis of mistake or newly discovered 8fficers. In case a deceased employee, for whose injury or death
dencewithin a period of one year from the date of such order where this is foundjgmpensatior'rs payable, leaves sur\/iving alien dependents-resid

bejust. It is intended that the commission have authtwiyrant or deny compensa ; ; f ; 3
tion, including the right to increase or to decrease benefits previously awgBded. Ing outside of thenited States, the dUIy accredited consuléir of

371-A] cerof the country of which such dependents are citizens or such
Interlocutoryorders issued by the department in wokepmpensation cases are Officer’s designated representative residing within the state shall,
notres judicata. \&tsch v DILHR, 46 Wis. 2d 504175 N.W2d 201(1970). exceptas otherwise determined by the departmenthésole rep

Whenthe department reverses an exanigéindings and makes independent ; f
findings, the latter should be accompanied by a memorandum opinion indinating resentativeof the deceased employaed dependents in all mat

only prior consultation with the examiner and review of the record, but a statemé@tS pertainingto their claims for compensation. The receipt by
orhstatﬁmentz gflthe frvevasons for reacf}in%fardiﬁt result or conclusion, particularly sychofficer or agent of compensation funds and the distribution
whenthe credibility ofwitnesses is involved. rdnsamerica Insurance CoDILHR,
54Wis. 2d 27219“{3 N.W2d 656(1972). thereofshall be made only upon order of the departmentpapd

The department could properly find no permanent disability in the case of a sIe€Ntt0 such dicer or agent pursuant to any such order shall be
cessfulfusion of vertebrae and still retain jurisdiction to determine future disabili@ full dischage of the benefits or compensation. Such consular
whendoctors testified that there might be futurkeets. \érnon County vDILHR, officer or such dicer’s representativehall furnish, if required by

60 Wis. 2d 736211 N.W.2d 441(1973). e 1
In a case involving conflicting testimony in which tbepartment reverses an the department, a bond to be approved bgdhditioned upon the

examiner'sfindings, fundamental fairness requires a separate statement by fH@per application of all moneys received by such person. Before
departmenexplaining why it reached its decision, as well as specifically setting fortfuchbond is dischajed, such consularfifer or representative

in the record its consultation with the examiner wétbpect to impressions or conclu + : o . .
sionsin regard to the credibility of witnesseSimonton vDILHR, 62 Ws. 2d 1.2, shallfile with the department a verified account of iteens of his

214N.W.2d 302(1974). or her receipts and disbursements of such compensation. Such
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consularofficer orrepresentative shall make interim reports to the (3) If upon petition for review the commissiorfiahs an

departments it may require. examiner’sorder interest at the rate of 7% per yearthe amount
History: 1977 c. 29 orderedby theexaminer shall be due for the period beginning on

) o the 21st day after the date of the examis@rder and ending on

102.195 Employees confined in institutions; payment thedate paid under the commiss®decision. If upon petition for

of benefits. In case an employee is adjudged insane or incompgyicial review under s102.23the court dfrms the commissios’
tent, or convicted of a felonyand is confined in a public institution decision interest at the rate of 7% per year on the amount ordered
andhas wholly dependenipon the employee for support a-perpy the examiner shall be due up to the date of the commission’
son, whose dependency is determined as if the emplos®e decision,and thereafter interest shall be computed unde(@ub.
deceased;ompensation payable during the period of the employ History: 1977 c. 1951979 c. 10s.60 (13) 1979 c. 2781981 c. 921983 a. 98
ee’'sconfinement may be paid to the employee an@thployees 1985a. 831993 a. 81

i i H Thedepartment can assess the penalty for inexcusable delay in making payments
dePendemsn such mannefor such time and in such amount a%riorto the entry of an ordefThe question of inexcusable delay is one of law and the

the department by order provides. courtsare not bound by the departmentinding as to it. Milwaukee County v
History: 1993 a. 492 DILHR, 48 Ws. 2d 392180 N.W2d 513(1970).
Thepenalty under sub. (1) does not bar an action for bad faith for failure to pay a
102.20 Judgment onaward. If any party presents a certifiedclaim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.w2d
: o 220(1979).
copy of _the aW&l’d to the circuit court _fOI’ any coyrttye court LIRC's application of sub. (1) was entitled to great weight deference. Beverly
shall, without notice, rendejudgment in accordance with theEnterprises. LIRC, 2002 WI App 23250 Ws. 2d 246640 N.w2d 518
award. A judgment rendered under this sectiimall have the . , .
sameeffect as though rendered in an action tried @eigrmined 102.23 Judicial review. (1) (&) The findings of fact made

by the court, and shall, with likefett, be entered in the judgmentoy the commission acting within its powers shall, in the absence
andlien docket. of fraud, be conclusive. The order or awgrelnting or denying

History: 1995 a. 2242001 a. 37 compensationeither interlocutory or final, whether judgment has

“Award” under this section means award that has become final under s. 102.1Beenrendered on it or nots subject to review only as provided
(3). Warren v Link Farms, Inc123 Wis. 2d 485368 N.W2d 688(Ct. App.1985).  in this section and not under @27 or s.801.02 Within 30 days

L afterthe date ofin order or award made by the commission either

102.21 Payment of awards by municipalities. ~ Whenever riginally or after the filing of a petitiofor review with the depart
an award is made by the departmemtder this chapter or s. pentunder s102.18any party aggrieved thereby may by serving
66.191 1981 stats,, against any municipaltye person in whose g complaint as provided in pab) and filing the summons and
favorit is made shall file a certified copy thersath the munici  complaintwith the clerk of the circuit coudommence, in circuit
pal clerk. Within 20 days thereafteunless an appeal is takencoyrt an actioragainst the commission for the review of the order
suchclerk shall draw alrder on the municipal treasurer for the,, award, in which action the adverse party shall also be made a
payment of the award. If upon appeal such awardirsned in 1gefendant.lfthe circuit court is satisfied that a party in interest has
whole or in part the order for payment shall be drawn within 19senprejudicedbecause of an exceptional delay in the receipt of
daysafter a certified copy of such judgment is filed with the Prop&fcopy of anyfinding or orderit may extend the time in which an
clerk. If more than one payment is provided for in the award 8Etionmay be commenced by an additional 30 dayre proceed
judgment,orders shalbe drawn as the payments become due. Ngys shall be in the circuit court of the county where the pldintif
statuterelating to the filing of claims against, and the aUd't'ngesidesexcept that if the plainfifs a state agencthe proceed
allowing and payment of claims by municipalities shall agply jngsshall be in the circuit court of the county where the defendant

the payment of an award or judgment under this section.  resjdes. The proceedings may be brought in any circuit court if all
History: 1983 a. 195.6. partiesstipulate and that court agrees.
102.22 Penalty for delayed payments; interest. (1) If (b) In such an action a complaint shall be served waith

the employer or his or her insurer inexcusaiéfays in making authenticatecopy of the summons. The complaint need not be
ified, but shall state the grounds upon which a review is sought.

thefirst payment that is due an injured employee for more thang%' h - : ;
daysafter the day on which the employee leaves work as a restfif Viceupon a commissioner or agent authorized bycdremis
sionto accept service constitutes complete service on all parties,

of an injury and if the amount due is $500 or more pidngments
Jury $ butthere shall be left with the person so served as many copies of

asto which the delay is found shdle increased by 10%. If the .
employeror his or her insurer inexcusably delaysnaking the thesummons and complaint as there are defendants, and the com

first payment that is due an injured employee for more than fussionshall mail one copy to each other defendant.
daysafter the day on which the employee leaves work as a resul{c) The commission shall serve its answer within 45 days after
of an injury the payments as to which tlelay is found may be the service of the complaint, and, within the like time, the adverse
increased by 10%. If the employer or his or her insurer inexcigirty may serve an answer to the complaint, which answey may
ably delays for any length of time in making any othayment by way of counterclaim or cross complaint, ask for the review of
thatis due an injured employee, the payments as to which the order or award referreth in the complaint, with the same
delayis found may be increased by 10%Vhere the delay is effect as if the party had commencedeparateaction for the
chargeabléo the employer and not the insurer s102.62shall ~ review thereof.
apply andthe relative liability of the parties shall be fixed and dis (d) The commission shall make return to the court of all docu
chargedas therein provided. The department may also order tinentsand papers on file in the magtall testimony that has been
employer or insurance carrier to reimburseaghwloyee for any taken,and the commissios’order findings, and award. Such
financechages, collection chges or interestvhich the employee returnof the commission when filed in ttudfice of the clerk of
paidas a result of the inexcusable delay by the employer or instlre circuit court shall, with the papers specified in869.15
ancecarrier constitutea judgment roll in the action; and it shall not be neces
(2) If the sum ordered by the department to be paid ipaidt Saryto have a transcript approved. The action may thereupon be
whendue, that sum shall bear interest at the rate of 10% per y&&pughton for hearing before the court upon the record by any
The state isliable for such interest on awards issued againstfigrtyon 10 days’ notice to the other; subject, howeteethe pre
underthis chapter The department has jurisdiction to issue awandsionsof law for a change of the place of trial or the calling in of
for payment ofuch interest at any time within one year of the da@éotherjudge.
of its order or upon appeal after final court determination. Such (e) Upon such hearing, the court may confirm or set aside such
interestbecomes due from the date the examierder becomes order or award; and any judgment which may theretofore have
final or from the date of a decision the labor and industry review beenrendered thereon; but the same shall baside only upon
commissionwhichever is later the following grounds:
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1. That the commission acted without or in exadsts pow Unders. 102.23 (1) (a), judicial review &vailable only from an order or award
ers granting ordenyingcompensation. Judicial review by common law certiorari was

' not available for a claim that LIRC failed to act within the statutory time limitations

2. That the order or award was procured by fraud. undersub. (4), which would be subject to judicial review of any subsequentarder

. . awardgranting or denying compensation in that casielal\w. LIRC, 2002 WI 72,
3. That the findings of fact by the commission do not suppcgrgng%, 2d 4%6645 Ny_W%d 878

the order or award. The plaintiff complied with the requirement of sub. (1) that every adverse party be

. . . dea defendant by naming the defendaitisurer in the caption of the summons
(2) Uponthe trial of any such action the court shall dlsregaé@%complaint that were timely filed and served even though the insurer was Rot men

any irregularity orerror of the commission or the departmentoned in the complairg’body Selaiden vColumbia Hospital, 2002 WI App 9253

unlessit is made to dirmatively appeathat the plaintifwas dam  Wis. 2d 553644 N.w2d 690 ,
agedthereby Judicial review of workmes’compensation cases. Haferman, 1973 WLR 576.

(3) The record in any case shall be transmitted to the depalr(§2.24 Remanding record. (1) Upon the setting aside of

mentwithin 5 days after expiration of the time for appeal from the,\ 5 rder or award. the court mayv recommit the controva
orderor judgment of the court, unless appeal shall be tbdkem y . Y sy

. remandthe record in the case to the commission for further hear

suchorder or judgment. _ ing or proceedings, or it may enter the projpeigment upon the

(4) Wheneveran award is made against the state the attorngydings of the commission, ake nature of the case shall demand.
generalmay bring an action for review thereof in the same manngh abstract of the judgment entered by the trial court upon the
andupon the same grounds as are provided by($jb. review of any order or award shall be made by the clerk of circuit

(5) Thecommencement of actidor review shall not relieve courtupon the judgment and lien docket entry of any judgment
the employer from paying compensation as directed, véueh  which may have been rendered upon the order or awaah- T
action involves only the question of liability as between thecriptsof the abstract may be obtained for like entry upon the judg
employerand one or more insurance companies or as betweaentand lien dockets of the courts of other counties.
severalinsurance companies. (2) After the commencemenf an action to review any award

(6) If the commissios order or award depends on any faaif the commission the parties may have the record remanded by
found by the commission, the court shall not substitute its-judthe court for such time and under such condition as they may pro
mentfor that of the commission as to the weight or credibility ofide, for thepurpose of having the department act upon the-ques
the evidence on any finding of fact. The conmay howeverset tion of approving or disapproving any settlementompromise
asidethe commissio’ order or award and remand the cagbdo thatthe parties may desire to have so approved. If approved the
commissionif the commissiors orderor award depends on anyactionshall be at an end and judgment may be entered thpon
materialand controverted finding of fathat is not supported by approvalas upon an award. If not approvedbeord shall forth

credibleand substantial evidence. with be returned to the circuit court and the action shall proceed
History: 1973 c. 1501975 c. 199Sup. Ct. Order73 Ws. 2d xxxi (1976)1977  asif no remand had been made.

(1978):1979 ¢.278 1981 c. 396252 1983 a. 98122538 1985 a. 831997 a. 187 Istory: ¢ 1471977 c. 291979 c. 2781995 . 22«

2001a. 37

Judicial Council Committee’s Note, 1976The procedure for initiating a petition 102.25  Appeal from judgment on award. (1) Any party
for judicial review under ch. 102 is governed by the provisions of s. 102.23 rather tggggrievedby a judgment entered upon ttexiew of any order or

tlh9e7p7r]OV|S|ons for initiating a civil action under s. 801.02. [Re Ordecgfe Jan. 1, awardmay appeal therefrom within the time period speciﬁed

The fact that a party appealing from a DILHR order as to unemployment co-808.04 (1) A_trial court shall not reqUire_ the commissio_n or any
pensatiorlabeled his petition “unde?27.15” [now 227.52], is immaterial since the party to the action to execute, serve or file an undertaldimder

circuit court had subject matter jurisdiction. An answer by the department thalssg08.07or to serve, or secure approval of, a transcript of the notes
227.15[now 227.52] gave no jurisdiction amounted to an appearance, and the dep the stenographic ’re orter or the tape Ofl the recording machine
mentcould not later claim that the court had no personal jurisdiction because grap p p g .

appellanthad not served summons and complaint. LeesDILHR, 49 Wis. 2d 491 The state is a party aggrieved under this subsection if a judgment
182N.w.2d 245(1971). is entered upon the review confirming any order or award against

A finding of fact, whether ultimate or evidentiary still in itsessential nature a ; : ; H P
fact, whereas @onclusion of law accepts those facts, and by judicial reasoning reSLﬂt At any time before the case is set down for heanng in the court

from the application of rules or concepts of law to those facts whether undisputed® rappeals or the supreme court, the p@rties may havedbrd
not. Kress Packing Co. Kottwitz, 61 Wis. 2d 175212 N.W2d 97(1973). remandedy the court tadhe department in the same manner and

A challenge to the constitutionality sfib. (1) was not sustained since it is manife: i i i i
from the statute that the legislature intended to have the department be the realSfor the same PUrpOSes as pI’OVIded for remandmg from the circuit

art
in interest and not a mere nominal partfunter v DILHR, 64 Ws. 2d 97 218 %oﬁfrtto the department under2.24 (2)
N.W.2d 314(1974). (2) It shall be the duty ahe clerk of any court rendering a

Whenthe claimant timely appealed an adverse woskesmpensation decision in Qi ; icqi
goodfaith, but erroneously captioned the appeal, the trial court abused its discreQ%CISlonaﬁeCtmg an award of the commission to promptly fur

by dismissing the actionCruz v DILHR, 81 Ws. 2d 442260 N.W2d 692(1978). Nishthe commission with a copy of such decision withoutgar
An employer whose unemployment compensation acdsumt afected by the History: 1971 c. 148Sup. Ct. Orde67 Wis. 2d 585774 (1975)1977 c. 29187,
commission’sdetermination has no standing to seek judicial reviearnwell Per 195 418 1979 c. 2781983 a. 219
sonnelAssociates VDILHR, 92 Wis. 2d 53284 N.W2d 706(Ct. App. 1979). Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline
An agencys mixed conclusions of law and findingsfatt may be analyzed by ©f 30 days after service of notice of entry of judgment or award by the standard time
using2 methods: 1) the analytical method of separating law from fact; or gjattie ~ SPecifiedin s. 808.04 (1), stats., for greater uniformifjhe subsection is further
cal or policy method that avoids law and fact labels and searches fora rational bagigndedo eliminate the superfluous provisions for calendaring and hearing the
for theagencys decision. United &y of Greater Milwaukee WILHR, 105 Ws. 2d ~ appeal. [Bill 151-S]
447,313 N.W2d 858(Ct. App. 1981). A court order setting aside an administrativéer and remanding the case to the
A failure to properly serve the commissjmursuant to sub. (1) (b) results in a juris administrative agency disposed of the entire matter in litigation andppeslable
dictional defect rather than a mere technical er@omez vLIRC, 153 Ws. 2d 686 ~ asof right. Bearns MDILHR, 102 Wis. 2d 70306 N.W2d 22(1981).
451N.W.2d 475(Ct. App. 1989).

Discretionaryreversal is not applicable to judicial review of LIRC orders under ci102.26 Fees and costs. (1) No fees may be chged bythe

102. There is no power to reopen a matter that has been fully determined under, : ; ;
ch.1028. KwaterskiM.IRC, 158 Ws. 2d 112, 462 N.W2d 534(Ct. App. 1990). Cférk of any circuit court forthe performance of any service

Whois an “adverse party” under sub. (1) (ajlicussed. Brandt kIRC, 166 Wis. rquiredby this.chapte.rexcept for the entrpf jgdgments ?-nd
2d 623 480 N.W2d 673(1992), Miller Brewing Co. MLIRC, 173 Ws. 2d 700495  certified transcripts of judgments. In proceedings to review an

N.W.2d660(1993). L orderor award, costs as between the parties shall be in the-discre
A LIRC decision is to be upheld unless it directly contravenes the wordsatéthe . fth b b d . h .
ute, is clearly contrary to legislative intent, or is otherwise without a rational basi0N OF the court, but no costs may be taxed against the cemmis

WisconsinElectric Power Co..\LIRC, 226 Ws. 2d 778595 N.W2d 23(1999). sion.

An appeal under s. 102.16 (2m) (e) of a department determination may be serve ; ;
undersub. (1) (b) on the department or the commissidoDonnough vDepartment ?2) Unlessprewously authorized by the department,fee

of Workforce Developmen®27 Ws. 2d 271595 N.W2d 686(1999). may be chaged or received for the enforcement or collection of
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any claim for compensation, nor may any contract therbfor costschageable under ci.02 The department shall comply with
enforceablevhere such fee, inclusive of all taxable attorney feekis paragraph when making payments undéi02.81

paid or agreed tdoe paid for such enforcement or collection, History: 1981 c. 20391 1983 a. 27192, 1985 a. 831989 a. 641993 a. 481
exceed220% of the amount athich such claim is compromised1997a. 1912371999 a. 9

or of the amount awarded, adjudged or collected, except that 61 . , .
casesof admitted liability where there i@ dispute as to amount102.28 Preference of claims; worker 's compensation
of compensation due and in which no hearing or appeal is-nedBgurance. (1) PReFEReNnce. The wholeclaim for compensa
sary,the fee chayed shall not exceed 10Btit not to exceed $100, 10N for the injury or death of any employee or @ard or judg

of the amount at which such claim is compromised or of tffaentthereon, and angtaim for unpaid compensation insurance
amountawarded, adjudged or collected. The limitation de¢s Premiums are entitled to preference in bankruptcy or insolvency
shallapply to the combined chugs of attorneys, solicitors, repre proceedingss is givercreditors’ actions except as denied or-lim
sentativesand adjustersvho knowingly combine their fefrts ited by any law of this state or lifie federal bankruptcy act, but

towardthe enforcement or collection of any compensation clairffliS Section shall not impair the liesf any judgment entered upon

(3) (a) Except as provided in pdb), compensation exceed any award.

ing $100 in favor of any claimant shall be made payabnt (%) REQUIREDINSURANCE;EXCEPTIONS. (a) Duty to insue pay
delivereddirectly to the claimant in person. ment for compensation. Unless exempted by the department

(b) 1. Thedepartment may upon application of any interest Underpa (b) or sub(3), every employems described in $02.04

- . . s , shall insure payment for that compensation inirsurer
partyand subject to sull2) fix the fee of the claimargattormney au) horizedto do bleSi)I/’IESS in thtate. A j(ﬁnt venture may elect

or representative and provide in the award for that fee to be PA%e an employer under this chapsted obtain insurance for pay
directly to the attorney or representative. __mentof compensation. If a joint ventuteat is subject to this

2. At the request of the claimant medical expense, Witheggapteronly because the joint venture elected to be an employer
feesand other chgesassociated with the claim may be orderegqer this chapter is dissolved and cancels or terminates its con
paid out of the amount awarded. tract for the insurance of compensation unttés chaptgrthat

3. The claimant may request the insurer or self-insuresint venture is deemed to havédestedwithdrawal, which shall
employerto pay any compensation that is due the claimant b efiective on the day after the contract is canceled or terminated.
depositingthe payment directly into an account maintainethliey (b) Exemption fom duty to insie. The department may grant
claimantat a financial institution. If the insurer or self-insured |\ itten order of exemption to an employer who shows itsfinan
employer agrees to_thaequest, the insurer or self=insureqiig| apjlity to pay the amount of compensation, agrees to report
employermay deposit the payment by direct deposit, electronGiyns|ly all compensable injuries and agrees to comply with this
fundstransfey or any other money transfer technique apprayed hapterand the rules dhe department. The department may:con

the department. The claimant may revoke a request under iyt the granting of an exemption upon the emplty&rnish
sub_d|V|3|onat any time by providing appropriate written notice t?ng of satisfactory security tguarantee payment of all claims
theinsurer or self-insured employer undercompensation. The department may require that bonds or
(c) Payment according to the directions of the award shall piher personal guarantees be enforceable against sureties in the
tect the employer and the emploj®iinsurey or the uninsured samemanner as an award may be enforced. The department may
employersfund if applicable, from any claim of attorneyien.  from time to time require proof dinancial ability of the employer
(4) The chaging or receiving of any fee in violation of thisto pay compensation. Argxemption shall be void if the applica
sectionshall be unlawful, and the attorney or other person guiltion for it contains a financial statement which is false in any-mate
thereofshall forfeit double the amount retained by the attorney gal respect. An employer who files an application containing a
otherperson, the same to be collected by the state in an actiofaige financial statement remaissibject to paa). The depart
debt,upon complaint of the department. Out of the sum recoverig@ntmay promulgate rules establishing an amount to bgetar
the court shall direct payment to the injured party of the amougtan initial applicant for exemption under this paragraph and an

of the overchaye. annual amount to be chged to employers that have been
History: 1971 c. 1481975 c. 14%.54; 1975 c. 1991977 c. 291979 c. 2781985 exempted]nder this paragraph_
a.83 1989 a. 641993 a. 490492, 1995 a. 2241999 a. 92001 a. 37

Cross Refeence: See also DWD 80.43 Wis. adm. code. (c) Revocation of exemptioriThe department, after seeking
Theonly fee authorized to be paid to acigrk of court under sub. (1) is the fee the advice of the self-insurers council, may l'_eV0ke an exemption
unders. 814.61 (5), when applicablé6 Atty. Gen. 148 grantedto an employer under pdb), upon giving the employer

) ) 10 days’ written notice, if the department finds that the emplyer

102.27 Claims and awards protected; exceptions.  financial condition is inadequate to pay its employees’ claims for
(1) Exceptas providedn sub.(2), no claim for compensation compensatiorthat the employer has received an excessive num
shallbe assignable, but this provision shall néetfthe survival perof claims for compensatioor that the employer has failed to
thereof;nor shall any claim for compensation, or compensatigfischargefaithfully its obligations according to the agreement
awarded,or paid, be taken for the debts of the party entitledgntainedin the application for exemptioriThe employer may
thereto. within 10 days after receipt of the notice of revocation, request in

(2) (@) A benefit under this chapter &ssignable under s. writing a review of the revocation lire secretary or the seere
46.10(14) () 301.12 (14) (e)767.23 (1) (L) 767.25 (4m) (cpr tary’s designee and the secretary or the secrstdggigneshall
767.265(1) or (2m). review the revocation within 30 days after receipt of the request

(b) If a governmental unjtrovides public assistance under cHor review If the employer is aggrieved by the determination of
49to pay medical costs or living expenses related to a claim untiesecretary or the secretarylesignee, the employer maythin
this chapterthe employer or insurance carrier owing compens0 days after receipt of noticef that determination, request a
tion shall reimburse that governmental unit any compensatibaaringunder s102.17 If the secretary or the secretargesig
awardedor paid if the governmental unit has given the parties teedetermines that the employgexemptiorshould be revoked,
the claimwritten notice stating that it provided the assistance atfte employer shall obtain insurance coverage as requineér
the cost of the assistance provided. Reimbursement shall equal. (&) immediately upon receipt of notice of that determination
thelesser of either the amount of assistance the governmoaittal and, notwithstanding the pendency of proceedings urster
providedor two-thirds of the amount of theward or payment 102.17to 102.25 shall keep that coverage in force until another
remainingafter deduction of attorney feaad any other fees or exemptionunder par(b) is granted.
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(d) Effect of insuring with unauthorized ingur An employer (c) An employee who has signed a waiver under(@pf..and
who procures an exemption under.pg@) and thereafter enters anaffidavit under par(a) 2, who sustains an injury that, but for
into any agreement for excess insurance covesditpean insurer thatwaiver, the employer would be liabfer under s102.03 who
not authorized to do business in this state shall report that-agragthe time of the injury was a member of a religious sect whose
mentto the department immediatelffhe placing of such cover authorizedrepresentative has filed arfidavit under par(a) 3.
ageshall not by itselbe grounds for revocation of the exemptionrandan agreement under p&) 4.and who as a result of the injury
(3) PROVISION OF ALTERNATIVE BENEFITS. (a) An employer becomes dependent on the religious sect for financiateatical
may file with the department an application for exempfimm assistancepr the employee’dependent, may requeshearing
the duty to pay compensation under this chapter with respectuders.102.17 (1)o determine if the religious sect has provided
any employee whaigns the waiver described in sufidand the theemployee and his or her dependents with a standard of living
affidavit described in subc. if an authorized representative ofandmedical treatment that are reasonable wiwnpared to the
thereligious sect tavhich the employee belongs signs thidaf  general standard of living and medical treatment for mendfers
vit specified in subd3. and the agreement described in subd. thereligious sect. If, after hearing, the department deterritiaes
An application for exemption under this paragraph shall includiee religious sect has not provided that standard of living or-medi
all of the following: cal treatment, or both, the department may dtukereligious sect

1. A written waiver by the employee, df the employee is a to provide alternat!ve benefits to that employee or hiémr
minor, by the employeand his or her parent or guardian of aliéPendentor both, in an amount that is reasonabider the cir

compensatiominder this chapter other than the alternative ben‘g-’mSta”C‘ESbUt not in excess of the benefits that the employee or
fits provided under pafc). ependentcould have received under this chapter but for the

2. Anaffidavit by the employee pif the employee is a minor waiver under par(a) 1. . L
by the employee and his or her parent or guardian statinghthat  (d) The department shall provide a form for the application for
employeeis amember of a recognized religious sect and that, §5€mptionof an employer under pge) (intro.) the waiver and
aresuit of the employeg’adherence to trestablished tenets or affidavit of an employee under p&#) 1.and2., theaffidavit of
teachingsof the religious sect, the employeecianscientiously areligious sect under pge) 3.and the agreement of a religious
opposedo accepting the benefits of any public or priviaur ~ Sectunder par(a) 4. A properly completed form is prima facie
ancethat makepayments in the event of death, disabilitg age evidenceof satisfaction of the conditions under (&) as to the
or retirement, or that makes payments toward the cost of er pfeatter contained in the form.
videsmedical care, including any benefits provided under the fed (4) CLoSUREORDER. (a) When the department discovers an
eralsocial security ac42 USC 30%o 13971 uninsuredemployer the department may order the employer to

3. An afidavit by anauthorized representative of the religiou§easeoperations until the employer complies with ().
sectto which the employee belongs stating that the religieas (b) If the department believes thatemployer may be an unin
hasa long-standing history of providing its members WwBoome suredemployer the department shall notify the employettoé
dependenbn the support of the religious sect as a result of worlaleged violation of sul(2) and thepossibility of closure under
relatedinjuries, and the dependents of those members, with-a sténis subsection. The employer may request and shall receive a
dard of living and medical treatment that are reasonable whaearingunder s102.17on the matter if the employer applies for
comparedo the general standard of living and medtoahtment a hearing within 10 days after the notice of the alleged violation
for members of the religious sect. is served.

4. An agreement signed by an authorized representative of thec) After a hearing under pdb), or without a hearing if one
religioussect to which the employee belonggtovide the finan is not requested, the department may issue an order to an employer
cial and medical assistance describeduihd.3. to the employee to cease operations orfiading that the employer is an uninsured
and to the employes’ dependents if the employee sustains amployer.
injury which, but for the waiver under subd., the employer  (d) The department of justice may bring an action incanyt
would be liable for under 4.02.03 of competent jurisdictiorfor an injunction or other remedy to

(b) The department shall approve an application undefegpar enforcethe departmertt’order to cease operatiamsder par(c).
if the department determines that all of the following conditions (5) EvpLover'sLiABILITY. If compensation is awarded under
aresatisfied: this chapteragainst any employer who at the time ofdleident

1. The employee has waived all compensation under thiasnot complied with sul{2), such employer shall not be entitled
chapterother than the alternative benefits provided unde @ar asto such award or any judgment entered thereon, to any of the

2. The employee is a member of a religious sect whose esgxemptionsof property from seizure and sale on execution
lishedtenets or teachings oppose acceptingtreefits of insur  allowedin ss815.18t0815.21 If such employer is a corporation,
anceas described in paja) 2.and thatas a result of adherencethe officers and directors thereof shall be individually and jointly
to those tenets or teachings, the employee conscientiougiydseverally liable for any portion of any such judgment as is
opposesaccepting those benefits. returnedunsatisfied after execution against the corporation.

3. The religious sect to which the employee belongsahas (6) REPORTS BY EMPLOYER. Every employer shall upon
long—establishethistory of providing its members who becomeéequesbf the department report to it the number of employees and
dependenon the religious sect as a result of work—related injurigie nature of their work and also the name of the insuraoge
andthe dependents of those members, with a standdidingf ~ pany with whom the employer has insured liability under this
andmedical treatment that are reasonable wdwmpared to the chapterand the numbeand date of expiration of such polidyail
general standard of living and medical treatment for mendfersure to furnish such report within 10 dafr®m the making of a
the religious sect.In determining whether the religious sect hasequestby certified mail shall constitute presumptive evidence
a long-standing history oproviding the financial and medical thatthe delinquent employer is violating s(B).
assistancelescribed in this subdivision, the department shall pre (7) INsoLVENT EMPLOYERS:ASSESSMENTS.(a) If an employer
sumethat a 25-year history of providing that financial and medjvho is currently or was formerly exempted by writender of the
cal assistance is long-standing for purposes of this SUdeVISIOﬂepartmenUnder sub(2) is unable to pay an award, judgment is

4. The religious sect to which the employee belongs heenderedn accordancevith s.102.20against that employer and
agreedo provide the financial and medical assistance describexecutionis levied and returned unsatisfied in whole opéant,
in subd.3. to the employee and to the dependents of the employmgymentdor the employés liability shall be made from the fund
if the employee sustains an injury that, but for the waiver undestablishedinder sub(8). If a currently or formerly exempted
par.(a) 1, the employer would be liable for under62.03 employerfiles for bankruptcy and not less than 60 days fier
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filing the department has reason to believe that compensation gegualvoice in the prosecution of said claim, and any disputes aris
mentsdue are not being paid, tdepartment in its discretion maying shall be passedpon by the court before whom the case is
make payment for the employer liability from the fund estab pending,and if no action is pending, then by a court of record or
lishedunder sub(8). The state treasurer shall proceed to recovily the department. If notice is given as provided in this subsec
suchpayments from the employer or the emplégeeceiver or tion, the liability of the tort—feasor shall be determined aalito
trusteein bankruptcyand may commence an action or proceedirgartieshaving a right to make claim, and irrespective of whether
or file a claim therefar The attorney general shall appear oor not all parties join in prosecuting such claim, the proceeds of
behalfof the state treasurer in any such action or proceeding. siichclaimshall be divided as follows: After deducting the reason
moneysrecovered in any such action or proceeding shall be paible cost of collection, one-third of the remainder shall in any
into the fund established under s(®). eventbe paid to the injured employee or the emplaypetsonal

(b) Each employer exempted by written order of the depafepresentativer other person entitled bring action. Out of the
mentunder sub(2) shall pay into the fund established by ¢8p. balanceremaining, the employginsurance carrieur, if applica
asum equal to that assessed against each of the other such ex@igiptninsured employers fund shall be reimbursed for alt pay
employersupon the issuance af initial order The order shall mentsmade by it, or which it may be obligated to make in the
providefor a sumsuficient to secure estimated payments of thiuture, under this chapteexcept that it shall not be reimbursed for
insolventexempt employer due for the period up to the date of tRBY payments of increased compensation made or to be made
orderand for one year following the date of the order and to pafders. 102.18 (1) (bp)102.22 102.35 (3) 102.570r 102.60
the estimated cost of insurance carrier or insurance sengee orAny balance remaining shall be paid to the employee or the
nizationservices undepat (c). Payments ordered to be made témployee’spersonal representative or other person entitbed
thefund shall be paid to the department within 30 days. If-addiring action. If both the employee or tamployees personal rep
tional moneys are requiredurther assessments shall be madésentativeor other person entitletb bring action, and the
basedon orders of the department with assessment prorated on&floyer.compensation insurer department, join in the press
basisof the gross payroll for this state of the exempt empjoyéfg of said claim and are representeddoyinsel, the attorneys’
reportedto the department for the previous calendar year ftgesallowed as a part of the cosibcollection shall be, unless
unemploymeninsurance purposes under &08 If the exempt Otherwise agreed upon, divided between such attornags
employeris not coveredinder ch108, then the department shalldirectedby the court or by the departme#t.settiement of any 3rd
determinethe comparable gross payroll for the exesmpployer party claim shall be void unless said settlement and the distribu
If payment of anyassessment made under this subsection is #@n of the proceeds thereof is approved by the court before whom
madewithin 30days of the order of the department, the attorndje action is pending and if no action is pending, then by a court
generalmay appear on behalf of the state to collect the assessnfefntecord or by the department.

(c) The department may retain an insurance carrier or-insur (2) In the case of liability of themployer or insurer to make
anceserviceorganization to process, investigate and pay valipymentinto the state treasury underl€2.490r 102.59 if the
claims. The chage for such service shall be paid from the funinjury or death was due to the actionable act, neglect or default of
asprovided under pa¢b). athird party the employer or insurer shall have a right of action

(8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys against such thirgartyto recover the sum so paid into the state

paidinto the state treasury under s, together with all accrued tréasury,which right may be enforced either by joining in the

interest, shall constitute the “self-insured employers liabiligctionmentioned in suk{1), or by independent actiorContribu
fund”. tory negligence of the employee because of whose injury or death

History: 1973 c. 150Sup. Ct. Orde67 Wis. 2d 585774 (1975)1975 c. 14%s.  SUChpayment was made shall bar recovestith negligence was
23,54;1975 c. 1991977 c. 1951981 c. 921983 a. 981985 a. 831987 a. 1791989 greatefthan the negllgence tie person against whom recovery
a. g‘:;olsgsgé gégﬁié’?g 2 gilslogzg & E}g&ig;ﬂ%gggws adm. code is sought, and the recovery allowed the employer or insurer shall
The“insurepayment” requirement of sub. (2) (a) requires an employer to_provi%edlmlms?le.d .In pEjOporctjlon to thg amolunt of ni?“genc.e atgibUtah
coverageor everyemployee in all possible employment situations. Substantial cordl€ t0 such injured or deceased employee. Any action brought
pliancewith sub. (2) (a) is not siigient. This provision does not violate due processunder this subsection maypon order of the court, be consoli
Statev. Koch, 195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995). datedand tried together with any action brought under &Ljb.

102,29 Third party liability . (1) The making ofa claim for _ (3) Nothingin this chapter shall prevent an employee from
compensatiomg%ingt an er)r/1plo§/e)r or compenqsation insurer f&Kingthe compensation he or she may be entitled to under it and
theinjury or death oain employee shall notfatt the right of the  iS0Maintaining a civil action against any physician, chiropractor

employee the employe& personal representative, or other-pePSychologistdentist or podiatrist for malpractice.

sonentitled to bring action, to make claim or maintain an action (4) If the employer and the 3rd pastye insured by the same

in tort against any other party for such injury or death, hereinaftépurer,or by the insurers who are under common conthd,
referredto as a 3rd party; nor shall the making al@m by any employer'sinsurer shalpromptly notify the parties in interest and
suchperson against a 3rd party for damages by reason of an injli§department. If the employer has assumed the liabilitpef

to which ss102.03to 102.64are applicable, or the adjustment oBrd party it shall give similar notice, in default of which any settle
any such claim, déct the right of the injured employee or thenentwith an injured employee or beneficiary is void. This-sub
emp|oyee’gjependents to recover Compensationl Q'me|0yer SeCthﬂdO.eS nOt prevent the employer or compensatlpn insurer
or compensation insurer who shall have paid obigated to pay from sharing in the proceeds of any Jraity claim or action, as

a lawful claim under this chapter shall have the same right to m&#&t forth in sub(1).

claim or maintain an action in tort against any other party for such (5) An insurer subject to sulp4) which fails to comply with
injury or death. If the department pays or is obligated to paytee notice provision of that subsection and whialis to com
claimunder s102.81 (1) the department shall also have the righhencea 3rd party action, within the 3 years allowed H93.54

to maintain an action in tort against any other party for the emplaypay not plead that 893.54is a bar in any action commenced by
ee’'sinjury or death. Howeveeach shall give tthe other reasen theinjured employee under this section againstsamh 3rd party
ablenotice and opportunity to join in the making of such claim @ubsequento 3 years from the date of injytyut prior to 6 years
theinstituting of an action and toe represented by counsel. If &rom such date of injuryAny recovery in such an actionliimited
party entitled to notice cannot be found, the departnswall to the insured liability othe 3rd party In any such action com
becomethe agent of such party for the giving of a notise mencedby the injured employee subsequent to the 3-year period,
required in this subsection aribe notice, when given to the theinsurer of the employer shall forfeit all right to participite
department,shall include an #flavit setting forth the facts, such action as a complainant and to recover any payments made
including the steps taken to locate such pafgach shall havan under this chapter
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(6) No emp|oyee of a temporary he|p agency who makes Theright to share in a jury award was not depentlljent on Participation in the pro

; : ; f ; - secutionof the underlying action. GuyetteWest Bend Mutual Insurance Ci02
claim for compensation may make a claim or maintain an act@@g 2d 496307 N.W2d 311 (Ct. App. 1981).
in tort against any employer W_hO compensates the temgu@iry  The provision by an employer of alleged negligent medical care to an employee
agencyfor the employee’ services. injuredon the job by persons employed for that purpose did not subjesnihieyer

. . to tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d

(7) No employee who is loaned by his or her employer g (1981).
anotheremployer and who makes a cldion compensation under  An award forloss of consortium is not subject to the distribution formula under
this chapter may make a claim or maintain an action in tort agai?g:étt/&l)- Iig’gg)ulenaere Uransport Insurance Ctil6 Ws. 2d 322342 N.W2d 56

. . App. .

the employer who accepte_d the loaned empl.os/eekvmes. The trial court exceeded its authority under sub. (1) by applying an alternative
(8) No student of a public school, as described 15.01 (1) allocationformula without the consent of all the parties. An award for pain and suf

i i i i feringis subject to allocation under sub. (1), but an awardsfmase for loss of cen
or a private school, as defined in145.001 (3|’) who is named sortiumprior to the employes’death isiot. Kottka vPPG Industries, Ind.30 Ws.

unders.102.077as an employee of the school district or privatgy 499 388 N.w2d 160(1986).
schoolfor purposes of this chapter and who makedaim for  The distribution scheme under sub. (1) renders common-law subrogatien prin
compensatiomnder this chapter may make a claim or maintain %mlesllgggphcable. Martinez.\Ashland Oil,Inc.132 Ws. 2d 1., 390 N.W2d 72(Ct.

Pp-

actionin tort against the employer that provided work training Whenthere are competing claims for inicient insurance proceeds and one

or work experience from which the claim arose. claimis subject to sub. (1) allocation, while the other is not, the formula set forth in
i i ; ; ; ; this case is to be followed. BrewerAuto—Ownerdns. Co.142 Ws. 2d 864418
(8m) No participantin a community service job under s. ;> 841(Ct. App. 1987).
49.147(4) or a transitional placement under$.147 (5)who, The“dual persona” doctrine is adopted, replacing the “daphcity” doctrine. A

unders.49.147 (4) (cpr(5) (c), is provided workés compensa  3rd—partymay recover from an employer only when the employeopasated in a

i i 1 distinctpersona as to the employee. HenninGeneral Motors Assembl§43 Ws.
ggnogivegagdéy athcol?sm W(?rlgs eflgencjas deflnfd undgr st.hZ_d 1419 N Wad 551(1988).
: (9) and who makes a claim for compensation under SUnless he or she isfafatively negligent with respect to the claimant, a person

chaptermay make a claim or maintain an action in tort agaiiest who employs an independent contractor may not be held vicariously liable to the

employerwho provided the community service job or transition39deDendentontracw?S employees. gner vContinental Casualty Ca43 Wis.
lacemenfrom which the claim arose d379 421 N.W2d 835(1988).

p ) The legal distinction between a corporation/employer and a partnership/landlord

(8r) No participant in &ood stamp employment and trainingthatleasedhe factory to the corporation, although both entities were composed of

i i the same individuals, eliminated the partners’ immunityiresviduals under the
prograrpunder 3'49':.1'3Wh0’ under s49.13 (2) (d)is prOVId.ed exclusivity doctrine for negligence in maintaining tleased premises. Couillard v
worker’scompensation coverage by the departmeiblya WS- vanEss, 152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989).

consin works agenc¢ws defined in £49.001 (9) and who makes  In structured settlement situations, the “remainder” under sub. (1) from aiich

aclaim forcompensation under this chapter may make a claimgy dpdg%'igmufgllf:&%\rqec?setsfifsst;lgp&—éﬁiifg r'rsl tEJe é‘?é“ﬁ'&‘&%ﬁ %f ;23 af&tl%%y\r/\nént after
maintainan action in tort againse employer who provided the 54745 462 N wad 245(Gt. App. 1990). > ‘ '

employmentand training from which the claim arose. Sub.(6) does not require a temporary employer to control or have the rightto con
i f ; i | the details of the work being performed. The temporary employer need only con
(9) NQ .part|C|pant.|n a .Work experience component of a JO%I the work activities of the temporary employee; it need not have exclusive control
opportunitiesand basic Sk!”S program who, unde#8.193 (6) overthe employes work. Gansch.\Nekoosa Papers, Ind58 Ws. 2d 743 463
(a), 1997 stats., was considered to be an employee of the agehey2d682(1990).

ini i An employees cause of action created by a 3rd-pamggligence does not relate
admlnlSterlnghatprogram’ or who, under 49.193 (6) (a)1997 backto the initial work injury but creates a separate cause of action; the cause of

stats.was PrOVidEd workes compe_nsation coverage by the-pefaction and the employarrights of subrogation accrue at tiwie3rd—party negi
son administering thework experience component, and whaence. Sutton vKaarakka159 Ws. 2d 83464 N.W2d 29(Ct. App. 1990).
makesa claim for compensation undris chapter may make a A parent corporation can be liable to an employee of a subsidiary as a 3rd-party

. . . - . . rt-feasowhen the parent negligently undertakes to render services to the-subsid
claim or maintain an action in tort against the employer whe prﬁry that theparent should have recognized were necessary for the protection of the

videdthe work experience from which the claim arose. This sutubsidiary'ssmployees. Miller vBristol-Myers,168 Ws. 2d 863485 N.W2d 31

section does not apply to injuries occurring after Febru1992). , , )

ary 28. 1998 Rights under sub. (1) are not a type of subrogation, but provide a direct cause of
y_ ! ' action. Campion vMontgomery Elevator Cd.72 Ws. 2d 405493 N.W2d 244(Ct.
History: 1975 c. 14%s.24,54; 1977 c. 1951979 c. 32%.33; 1981 c. 921985 App. 1992).

a.83s.44; 1985 a. 333.253 1987 a. 1791989 a. 641995 a. 17,289, 1997 a. 38 An insurer must be paid under sub. (1) in a 3rd-party settlemeat fojury that

1999a. 9142001 a. 1637. . . it concluded was noncompensable but was consequential to the original Mghry

NOTE: See caseannotated under 102.03 as to the right to bring a 3rd—-party  sonv. Rothering174 Ws. 2d 296496 N.W2d 87(1993).
action against a coemployee. A worker's compensation insurer cannot bring a 3rd-party action against an

In a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot  insurerwho paid a claimant under uninsured motorist coverage; uninswtmtist
beimposed on dicers or employees of the employdrheir liability must be based coverage is contractual and this section only appdiésrt actions. Berna—Mork v
on common law negligence. PitrowskiTaylor, 55 Wis. 2d 615 201 N.W2d 52 Jones174 Ws. 2d 645498 N.w2d 221(1993).

(1972). Sub.(1) does not require an interested party receiving notice of arm@ne+party

Membersof a partnership are employers of the employees of the partnership. d@aimto give a reciprocal notice to the party making the claim in order to shthee in
employeecannot bring a 3rd—party action against a member of the employing paséttlemenproceeds. Elliot \Employers Mut. Cas. C&76 Ws. 2d 410500 N.w2d
nership. Candler v Hardware Dealers Mutual Insurance G@.Ws. 2d 85203 397 (Ct. App. 1993).

N.W.2d 659(1973). The “dual persona doctrine” that allows an employee to sue an emploiget in

Liability of a corporate diter in a 3rd—party action must derive frauots done in - whenthe employer was acting in a persona distinct fitsramployer persona is avail
the capacity of coemployee, not as a corporafieaf and supervisor Kruse v ableto a temporary employee subject to sub. (6). Melz€owper Industries, Inc.
Schieve61 Wis. 2d 421213 N.W2d 65(1973). 177 Wss. 2d 609503 N.w2d 291(Ct. App. 1993).

Sub.(1) provides attorney fees are to be allowed as “costs of collection” and, unles$hird—partyclaims under sub. (1) include wrongful death actions; settlement pro
otherwiseagreed upon, are to be divided between the attorneys for both the emplaysssare subject to allocation under sub. (1). Stolp@wens—Corning Fibgtass
andthe compensation carrier pursuant to court direction. Diedridirtford Acci  Corp.178 Wis. 2d 747505 N.W2d 157(Ct. App. 1993).
dent& Indemnity Co.62 Ws. 2d 759216 N.W2d 193(1974). An insurer had no right to reimbursement from legal malpractice settlgment

Thewords “action commenced by the injured employee” in sub. (5) also encooeedsarising from a failure tfile an action for a work related injurffhe employes’
passthebringing of wrongful death and survival actions. Ortmablensen & Johkn injury from the malpractice was the loss of a legal right not a physical.iffmjth
son,Inc. 66 Wis. 2d 508225 N.W2d 635(1975). v. Long,178 Ws. 2d 797505 N.W2d 429(Ct. App. 1993).

The6-year limitation on 3rd—party actions for wrongful death provided in sub. (5) Damagedor a childs loss of a paremst'society and financial support are not subject
doesnot deny 3rd—party defendants equal protection although other wralegfil  to allocation under sub. (1). Cummingsiawitter, 179 Ws. 2d 408506 N.W2d
defendantsire subject to the s. 893.205 (2) 3-year limitation. Ortmdansor&  750(Ct. App. 1993).

Johnson, Inc66 Wis. 2d 508225 N.W2d 635 (1975). The traditional 4—prongSeamantest for determining whether a person was a

The extra—hazardous activity exception did not apply to an employee of a genélaanedemployee” subject to the exclusive remedy provisions of this chapter applies
contractowhowas injured while doing routine work in a nuclear power plant. Snidéo temporaryemployees not covered by sub. (6). Bauernfeirgeil, 190 Ws. 2d

v. Northern States Power C&1 Ws. 2d 224260 N.W2d 260(1975). 701, 528 N.w2d 1(1995).

A “business pursuit” exclusion in a defendant coemplsyleemeownés policy Pecuniarydamages recovered in a 3rd—party wrongful death action are subject to
did not ofend public policy. Bertler v Employers Insurance of&Msau86 Ws. 2d  distributionunder this sectionJohnson vABC Insurance Cdl93 Wis. 2d 35532
13,271 N.W2d 603(1978). N.W.2d 130(1995).

Thatsub. (2) denies 3rd-party tort—feasors the right to a contribution action againsén insurer is entitledo reimbursement under sub. (1) from an empleysettle
anegligent employewho was substantially more at fault does not render the statutentwith his or her employer when the empldgesasis for liability is an indemnfi
unconstitutional.Mulder v Acme—Cleveland Corf@5 Wis. 2d 173290 N.W2d 276  cationagreement with a 3rd—party tort-feasétoulihan v ABC Insurance Cdl98
(1980). Wis. 2d 133542 N.W2d 178(Ct. App. 1995).
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Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable sgs¢ a defenseagainst the claim of the injured employee or the
ute; it does not extend the statute of another state when it is applicable under s.893 97
Thatsub. (5) only applies to cases subject to tligcavsin statute is not unconstitu ﬁﬁhred employees dependents. . .
tional. Bell v Employers Casualty Cd.98 Wis. 2d 347541 N.W2d 824(Ct. App. (7) (a) The department may order direct reimbursement out

1995). :
TheSeamarioaned employee test has 3 elements but is often miscast bﬁruauseOf the proceeds payable under this chapter for payments made

Seamarcourt indicated that there are four “vital questions” that must be answerémdera nonindustrial insurance policy covering the same disabil
The3 elements are: 1) consent by the employee; 2) entry by the employee upon itykand expensesompensable underB02.42when the claimant

for the special employer; and 3) power in the special employer to to control det épsentmr when it is established that the payments under the non

of the work. When an employee of one employer assists the employees of ana L ! . .
employeras a true voluntega loaned employee relationship does not result. Bornéndustrialinsurance policy were impropeNo attorney fee is due

manv. Corwyn Tansport, Ltd212 Ws. 2d 25567 N.w2d 887(Ct. App. 1997).  with respect to that reimbursement.
Theallocation of a settlement to various plafstéannobe contested by an insurer . . . L .
who defaults at the hearing to approve the settlemantinsurer does not lose its  (0) An insurer who issues a nonindustrial insurance policy

right to share in the proceeds by defaulting, but it does forfeit its right to object to tiescribedn par (a2) may not intervene as a party in any proceeding
applicationof settlement proceeds $pecific claims. Herlache Blackhawk Colk underthis chapter for reimbursement under. )

sionRepair Inc.215 Ws. 2d 99572 N.W2d 121(Ct. App. 1997). . ) )
In a 3rd—party action filed bgn insurer under sub. (1), the insurer has the right to History: 1973 ¢. 1501975 c. 145s.25, 54,1975 c. 1991985 a. 831987 a. 179

maintainan action for payments it has made or will make to the employeki The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is con
aclaim for all of the employees’ damages, including painsarféring. Thresher ~stitutional. An insurer is not denied a remedy for amounts wrongfully paid to its
mens Mutual Insurance Ca.Rage217 Ws. 2d 451577 N.w2d 335(1998). insured.It may bring a direct action the insurelimployers Health Insurance Co. v

Thefactors listed in supremmourt rules regarding reasonable attorney fees prd €smer;161 Ws. 2d 733469 N.W2d 203(Ct. App. 1991).
vide an appropriate basis for assessment of reasoatbirey fees awarded as costs

of collection under sub. (1). MeyerMichigan Mutual Insurance Co. 2000 WI App ’ CR . : _
53,233 Wis. 2d 493609 N.W2d 167 102.31 Worker’s compensation insurance; policy reg

A variety of factors indicated that a pastarticipation in an actioeonstituted  Ulations. (1) (a) Every contrador the insurance of compensa
“pressing”a claim under this section. Zentgrafihe Hanovetnsurance Co. 2002 tion provided under this chapter or against liability therefor is sub

WI App 13,250 Wis. 2d 281640 N.w2d 171 : . . . L Ny .
Problemsn 3rd-party action procedure under Wisconsin workeis compensa Jectto this chapter and provisions inconsistent with d’mapter

tion act. Piper60 MLR 91. arevoid.

Impleadinga negligent employer in a third—party action when the employer has (b) Except as provided in péc), a contract under pde) shall
F oroduetiablty n he workplate: The i of workers' compensation on the D€ CONStrued to grant full coverage of all liabilty of thesured
rightsand liabilities of 3rd parties. #isgall. 1977 WLR 1035. underthis chapter unless the departmspecifically consents by

Preoccupatiomith Work Defense to Contributory Negligence. Parleds.waw,  Written order to the issuance of a contract providing divided insur
M?X/ 1&95. . fom ActNo L orotects Anainst Emojovmitims. 21CEC" partial insurance.

lorker’s Compensation Act No Longer Protects Against EmployrBéstrimi- L " o

nationClaims. spkinnervms_ Law Marc% 1998. 9 i (c) 1. Liability under s102.35 (3)is the sole liability of the

employer,notwithstanding any agreement of the parties to the
102.30 Other insurance not affected; liability of contrary.
insured employer . (1) This chapter does notfatt the oga- 2. An intermediate agency or publisher referred to 198.07
nizationof any mutual or other insurance company or the right (8) may under its own contraaif insurance, cover liability of
the employer to insure in mutual or other compaagainstsuch  employeesas defined in <L02.07 (6)for an intermediate or inde
liability or against the liability for the compensatiprovidedfor pendentews agencyf the contract of insurance of tpeblisher
by this chapter or intermediate agency is endorsed to cover those persons. If the
(2) An employer may providey mutual or other insurance, publisherso covers, the intermediate or independent news agency
by arrangement with employees or otherwise, for the payment@ednot cover liability for those persons.
thoseemployees, their families, their dependents or their repre (d) A contract procured to insure a partnersmmiay not be
sentativespf sick, accident or death benefitsaddition to the construedo cover the individual liability of the members of the
compensatiorprovided under this chapterLiability for com  partnershipin the course of a trade, business, profession or
pensatioris not afected by any insurance, contribution or othegccupationconducted by them as individuals. A contrpat
benefitdue to or received by the person entitled to that compensaredto insure an individual may not be construed to cover the
tion. liability of a partnership of which the individual is a member or to
(3) Unless an employee elects to receive sick leave benefitsaverthe liability of the individual arising as a member of any
lieu of compensation under this chapfésick leave benefits are partnership.
paid during the period that temporary disability benefitspae (dL) A contract procured to insure a limited liability company
able, the employershall restore sick leave benefits to thenaynot be construed to cover the individual liability of the mem
employeein an amount equal in value to the amount payabifrs of the limitediability company in the course of a trade, busi
underthis chapter The combination of temporary disability beneness profession or occupation conducted by them as individuals.
fits and sick leave benefits paid to the employee magxw#ted A contract procured to insure an individual may not be construed
the employees weekly wage. to cover the liability of a limited liability company of which the
(4) Regardlessof any insurance or other contract, arndividual is a member or to cover the liability of the individual
employeeor dependent entitled to compensation under this-chagisingas a member of any limited liability company
ter may recover compensation directly from the employer and (e) An insurer who provides a contract undet (@rshall file
may enforce in the persanbwn name, in the manner provided inhe contract as provided in 626.35
this chapterthe liability of any insurance company which insured (2) (a) No party to a contract of insurance may cancel it within
the liability for that compensation. The appearance, whether 9@y contract periodr terminate or not renew it upon the expiration
eral or special, of any such insurance carrier by agent or attorngyte ntil a notice in writing is given to the other party fixing the
constituteswaiver of the service of copy of application and ofghosedate of cancellation ateclaring that the party intends
noticeof hearing required by $02.17 . to terminate or does not intend to renew the policy upon expira
(5) Paymenibf compensation under this chapter by either thfbn. Except as provided in pgb), when an insurance company
employeror theinsurance company shall, to the extent thereadpesnot renew a policy upon expiration, the nonrenewal is not
barrecovery against the other of the amount so paid. As betwegfectiveuntil 60 days after thimsurance company has given writ
the employer and the insurance compaegyment by either the ten notice of the nonrenewal to the insured employer and the
employeror theinsurance company directly to the employee fepartment.Cancellation or termination of a policy by an insur
the person entitled to compensation is subject to the condltlonsaegecompany for any reason other than nonrenewai isffeat-
the policy. tive until 30 days after the insurance company has given written
(6) Thefailure of the assured to do or refréiom doing any noticeof the cancellation or termination to the insuesdployer
actrequired by the policy is not availablette insurance carrier andthe department. Notice to the department may be given either
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by personal service of the notice upon the departetatd ofice  departmenexcept as authorized by thasdbnsin compensation
in Madison or by sending the notice by facsimile machine tramsiting bureau.

missionor certified mail addressed to the department at fiseof 9Hist0£)é: 39719 cézsgs%zg%ws %.2 32;375 céég%.z(g, ;34;9 é975 g£§93978x

; ; ; i~a 1977291951979 c. 2781981 c. 921983 a. 18%. 5)1985 a. 2983; 1987

in Madison. The department may provide by thiat the notice _° 179 1989 &, 64332 1993 & 81112 2001 a. 37

of cancellation or terminatiobe given by certified mail or facsim ~ cross Refeence: See also s®WD 80.61and80.65 Wis. adm. code.

ile machine transmission to thWgisconsin compensation rating sub.(1) (b) [now (1) (d)] does not apply to a joint venture, and insurance written
bureaurather than to the department. Whenevetigconsin in the name of one venturer is fitient to cover his or her joint liabilityInsurance
compensatiomating bureau receives such a notice of cancellatiGgmPame! North America vDILHR, 45 Wis. 2d 361173 N.W2d 192(1970).

or termination it shall immediately notify the department of th?02 32 Continuing liability: guarantee settlement

noticeof cancellation or termination. L . ross payment. In any case in which compensation payments
(b) 1. Inthe event of a court-ordered liquidation of an msu%’:weextended or will extend over 6 months or more from the date
ancecompanya contract of insurance issued by that company t§ the injury (or at any time in death benefit cases), any party in
minateson the date specified in the court order interestmay in the discretion of the department, be disghdr
2. Regardless of whether the notices required undegar from, or compelled to guarantee, future compensgimyments
havebeen given, a cancellation or termination fe&fve upon as follows:
theeffective date of replacement insurance coverage obtained (1) By depositing the present value of the total unpaid-com
theemployer or of an order exempting the employer from carryipgnsatiorupon a 7% interest discount basis with a credit union,
insuranceunder s102.28 (2) savingsbank, savings and lo@ssociation, bank or trust company
(3) Thedepartment magxamine from time to time the booksdesignatedy the department; or
andrecords of any insurer insuring liabiligr compensation for (2) By purchasing an annuity within the limitations provided
an employer in this state. The department mexyuire an insurer by law, in such insurance company granting annuities and
to designate one mailing addrdes use by the department and tqjcengsedin this state, as may be designated by the department; or

respondto correspondence from the department withird&@s. . . o i .
Any insurer that refuses or fails émswer correspondence fromgaé?s)toBgerg%lgpgvggygﬁﬂgggggftsmlg%?.n aallwc?;l % interest discount

the departmenbr to allow the department to examine its book

and records is subject to enforcement proceedings under s(4) In cases where the time for makimgyments or the
601.64 amountghereof cannot be definitely determined, by furnishing a

bond,or other securitysatisfactory to the department for the pay
ment of compensation as may be due or become due. The accept
anceof the bond, or other securitgnd theform and sufciency
Shereof shallbe subject to the approval of the department. If the
employeror insurer is unable dails to immediately procure the

' bond, then, in lieu thereof, deposit shall be made wittredit

commissioneshall furnish a copy of theecommendation to the union, savings bank, savings and loan association, bafrkisir
insurerand shall set a date for a hearing, at which both the ins gampanydesignated by the department, of the maxiramnount

; .L{rl?étmay reasonably become payable in these cases, to be deter
andthe department shdie aforded an opportunity to presentevi minedby the department at amounts consistent with the extent of

dence. If after the hearing the commissioner firiat the insurer theinjuries and the lawThe bonds and deposits are to be reduced

hasfailed to carry out its obligations under this chaptez com only to satisfy claims and withdrawn only after the claintsch

missioner shall institute enforcement proceedings under o P
601.64 If the commissioner doew®t so find, the commissionertrlu)?y(g)r%rtc(g?.u:;zntee are fully satisfied or liquidated under sub.

shall dismiss the complaint.

(5) If any employer whom the department exempted from Cqa
rying compensatiomsurance arbitrarily or unreasonably refuseg,
employmentto or dischages employees because of a nOHdist

a}bling physical condition, the department shall revoke the EXeMR that case, but if for any reason a bond furnishetépositmade
tion of that employer undersub.(4) does not fully protect, theompensation insurer or

(6) Thedepartment has standing to appear as a complaingidfuredemployey as the case maye, shall still be liable to the
andpresent evidence in amgministrative hearing or court pro peneficiaryof the bond or deposit.

ceeding instituted for alleged violation of(i$28:34 @ .. (6) If compensation is due for permanent disability following
(7) If the department by one or more written orders specifininjury or if death benefits are payable, payments shall be made
cally consents to the issuance of one or more contcatsring  to theemployee or dependent on a monthly basis. Compensation
only the liability incurred on a construction project and if the-CoRor permanent disability that results from an injéoy which the
structionproject owner designates the insurance carriepaged  employeror the employes insurer concedes liability and that is
for each such contract, the construction project owner shal reifasedon a minimum permanent disabilitgting promulgated by
bursethe department for all cosiscurred by the department inthe department by rule shall begin within 30 days after the end of
issuingthe written orders and in ensuring minimum confusion afde employees healing period or within 30 days after the
maximumsafety on the construction project. employeror the employes insurer receives a medical report that
(8) TheWisconsin compensation rating bureau shall provideovidesa permanent disability rating, whichever is lat€om
the departmentwith any information that the department mayensation for permanent disability that results from an injury for
requestrelating to workels compensation insuranoceverage, which the employer or the employsrinsurer does natoncede
including the names ofemployers insured and any insurediability or that is based on@ermanent disability rating that is
employer’saddress, business status, type and datewdrage, abovea minimum permanent disability rating promulgated by the
manualpremium code, and policy information including numdepartmenby rule shall begin within the later of those 30-day
bers, cancellations, terminations, endorsements, and reinstgieriods unless within the later of those 30-day periods the
mentdates. The department may enter into contracts with thployeror insurer notifies themployee that the employer or
Wisconsincompensation rating bureau to share the costs of datsurer is requesting an examination undet02.13(1) (a) in
processingand other services. No information obtained by thghich case compensatiofor permanent disability shall begin
departmentunder this subsection may be made public by thvthin 30 days after the employer or insurer receives the report of

(4) If any insurer authorized to transact wotkerompensa
tion insurance in this state fails to promptly pagims for com
pensationfor which it is liable or fails to make reports to th
departmentrequired by s102.38 the department may recem
mendto the commissioner of insuranceith detailed reasons
that enforcement proceedings unde681.64beinvoked. The

(5) Any insured employer mayvithin thediscretion of the
partmentcompel the insurer to discly@; or to guarantee pay
entof, the employés liabilities in any case described in this

jon and thereby release the employer from compensation liability
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the examination or within 90 days after the dat¢hef request for exemptionunder s102.28 (2) (b)and the requester the self-
the examination, whichever is earliePayments for permanentinsuredemployer or applicant for exemption or an attorney or
disability, including payments based on minimum permanent diguthorizedagent of the self-insured employer or applicant for
ability ratings promulgated by the department by rule, shall coexemption. An attorney or authorized agent of the self-insured
tinue on a monthly basis and shaficrue and be payable betweeemployeror of the applicant for exemption shall providerdtten
intermittent periods of temporary disability stong as the authorizationfor inspection and copying from tleelf-insured
employeror insurerknows the nature of the permanent disabilityemployeror applicant for exemptioif requested by the depart
(6m) Thedepartment may direct an advance on a payment/ent.
unaccrueccompensation or dealtenefits if the department deter 4. A court of competent jurisdiction in this state orders the
mines that the advance payment is in the best interest of the injutedartmento release the record.
employee or the employsedependents. Idirecting the advance, 5. The requester is the subunit of the department that adminis
the department shall give the employer or the emplsyiesurer  terschild and spousal support or a county child support agency
aninterest credit against its liabilityThe credit shall beomputed ynders.59.53 (5) the request is made unde#8.22 (2m)and the
at7%. requests limited to the name and address of the employee who is
(7) No lump sum settlement shall be allowed in any case tife subject of the recordhe name and address of the emplayee’
permanenttotal disability upon an estimated life expectancyemployerand any financial information about that employee con
exceptupon consent of all parties, after hearing and finding by tkeinedin the record.
departmenthat the interests of the injured employee will be-con 6. Thedepartment of revenue requests the record for the pur
servedthereby pose of locating a person, or the assets of a pesdunhas failed

Soristory: 1977 c. 1951979 c. 2781983 498 368 538 1991 a. 2211993 2. 492 to file tax returns, who has underreported taxable income or who
a. ol

Cross Refeence: See also sOWD 80.32 80.33 80.39 ands0.50 Wis. adm. 1S @ delinquent taxpayer; identifying fraudulent tax returns; or pro

code. viding information for tax—related prosecutions.
Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per ; f i ;
annumbasis rather than a one-tirsienple interest basis. HammWRC, 223 Ws. (C) NOtW'thStand'ng par(a), a recordma'nta'ned by th(_'—}
2d 183 588 N.W2d 358(Ct. App. 1998). departmentthat contains employer or insurer information
obtainedfrom theWisconsin compensation rating bureau under
102.33 Department forms and records; public access. s.102.31 (8)r626.32 (1) (a)s confidential and not open public

(1) Thedepartment shall print and furnish free to amyployer inspectionor copying under s19.35 (1)unless the \igconsin

or employee any blank forms that the department considess compensatiomating bureau authorizes public inspection or eopy
sary to facilitate eficient administrationof this chapter The ing of that information.

departmenshall keep any record books or recdtds the depart History: 1975 c. 14%.54; 1989 a. 641991 a. 851995 a117, 1997 a. 191237,
mentconsiders necessary for the proper afidiefit administra 2002 37107

tion of this chapter

(2) (a) Except aprovided in pars(b) and(c), the records of 102.35 Penalties. (1) Every employer and every insurance

o - h companythat fails to keep the records to make the reports
the department related to the administrationtla§ chapter are requiredby this chapter or that knowingfglsifies such records

subjectto inspection and copying underl$.35 (1) or makes false reports shédifeit to the state not less than $10 nor
(b) Notwithstanding par(a), a recordmaintained by the morethan $100 for each fefnse.

departrpenthat reveals the identity of amployee who claims (2) Any employer or duly authorized agent thereof, who,
worker’'s compensation benefits, the nature of #mployees ihoytreasonable cause, refuses to rehire an employee injured in
claimedinjury, the employee’ past opresent medical condition, he coyrse of employment, or who, becaoa claim or attempt

the extent of the employedisability the amount, type or dwa 4 ¢|aim compensation benefits from such emplogiscrimi

tion of benefits paid to the employee or any financial informatiqflyesor threatens to discriminate against an employee as to the
providedto the departmertly a self-insured employer or by angmp|oyee’ssmployment, shall forfeto the state not less than $50
applicantfor exemption under 402.28(2) (b)is confidential and o' mqre than $500 for eactaise. No action under this subsec

notopen to public inspection or copying undet.35 (1) The  {jon may be commenced except upon request of the department.
departmentnay deny a request made under%s3s (1)or, subject (3) Any employer who without reasonable cause refuses to

t0s.102.17 (2mjand(2s) refuse to honor a subpoena issued IOPéhirean employee who is injured in the course of employment,

an attorneyof record in a civil or criminal action or special pro where suitable emplovment is availablethin the emploves’
ceedingto inspect and copg record that is confidential under this ploy ploy

. . physicaland mental limitations, upon order of the department and
paragraphunless one .Of the following appl|e§. . in addition to other benefits, has exclusiability to pay to the
1. The requester is the employee who is the subject of

. loyeethe wages lost during the period of such refusal, not
recordor an attorney or authorized agerfithat employee. An o poy v 9 b

hori ¢ | ho is th - éﬁceedingone yeas wages. In determining the availability of
attorneyor authorized agent of an employee who is the subjectglitapleemployment the continuance in business of the employer
arecord shall provide a written authorizatifam inspection and

h - shall be considered and any written rules promulgated by the
copyingfrom the employee if requested by the department.  ¢mpjoyenwith respect to seniority or the provisiaofsany collee

2. The record that is requested contains confideinfiaima  tive bagaining agreement with respect to seniority shall govern.
tion concerning a worké& compensation claimnd the requester  History: 1975 c. 1471977 c. 29195
is an insurance carrier employer that is a party to any worker  An employercannot satisfy sub. (3) by rehiring with an intent to fire at a later date.

compensationlaim involving he same employee oratfomey DS opaton NG T s e 76550 0 ot 10
or authorized agent of that insurance carrier or empl@@ept school Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984).

thatthe department i_BOt required to do a_random Searqh of its a one—day absence from work due to an injury triggered the rehire provision under
recordsand may require the requesteptovide the approximate sub.(3). Link Industries, Inc..\LIRC, 141 Wss. 2d 551415 N.w2d 574(Ct. App.
dateof the injury and any other relevant information Id 19'6:3;2 liability under sub. (3), the employee must show that he orlgheas an
assistthe depaftment in f'nd'ng the record_requeSted- An attorngypioyee:20 sustained a compensable injury;. 3) applidrehire; 4) had the

or authorized agent of an insurance carrier or emplthatris a applicationfor rehire refused due to the injuriniversal Foods CorporationMRC,
party to an employes’worker's compensation claim shall pro 161Wis. 2d 1467 N.w2d 793(Ct. App. 1991). o _

vide a written authorization for inspection audpying from the Sub.(3) does not baain employee from seeking arbitration under a collective bar

. A . gainingagreemento determine whether termination following an injury violated the
insurance carrier or employer if requested by the departmentagreement.Sub. (3) relates to harm other than worker injuaies is not subject to

: : T : the exclusive remedy provision of s. 102.03 (2); the “exclusive liability” language in
3. The record that is requeStEd contains finamefafmation sub.(3) does not bar lawsuitait imposes a penalty on the employer for refusal to hire.

provided by a self-insured employer or by an applicant fatountyof LaCrosse WWERC,182 Wis. 2d 15513 N.W2d 708(1994).
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AblL"t?C irt“lterptretation of sut|>- 3, t??t a violatiwqu_ir?s an ,employe? who if_The obligation to furnish such treatment and appliances shall con
unableto return to a prior employment to express an interest In reemployment | B . . . P
differentcapacity was reasonable. Hill LIRC, 184 Wis. 2d 1.0, 516 N.w2d 441 finueas required to prevent f'-_”ther de_ter_|0rat|0n |nded|t|0r]

(Ct. App. 1994). of the employee or to maintain the existing statusuch condi

If an employer shows that it refused to rehire an injured employee becausetibg whether or not healing is completed.
employee’sposition was eliminated to reduce costs and increéiseaty, reason . ..
ablecause has been shown under sub. (3). Ray Hutson Chevrolet LIRCy186 Am) If an employee_ WhO_ has sustained a qompenm}bfe )
Wis. 2d ]18E1519 N-V\IIZC;ih 649(C|t- é%pp- ;994)' § related undertakesn good faith invasive treatment that is generally medi
An attendance policthat includes absences due to work-related injuries as p i
of the total of absences allowed before termination violates sub. (3). Great Nort%ﬁ“y apcgptable,_ but that IS. unn_ece_ssﬁryemployer shall pay
Corp.v. LIRC, 189 Wis. 2d 313525 N.W2d 361(Ct. App. 1994). Isability indemnity for all disability incurred as a resulttb&t
Neithersub. (2) nor case law authorizes employees who are terminated for filti@atment. An employer is not liable for disability indemnity for
worker’s compensation claimg bring wrongful dischge claims against their anydisability incurred as aesult of any unnecessary treatment

employers.Brown v Pick 'n Save Food Storek38 F Supp. 2d 133(2001). K . . . X .
ploy PP (e001) undertakenin good faith that is noninvasive or not medically

102.37 Employers’ records. Every employer of 3 or more acceptable. This subsection applie all findings that an
personsand every employer who is subject to this chapter sh&mployeehas sustained a compensable injutyether the finding
keep a record of all accidents causing death or disability of digpultsfrom a hearing, the default of a party a compromise or
employeewhile performing servicegrowing out of and inciden stipulationconfirmed by the department.
tal to the employment. This record shall gthhe name, address, (2) CHolcE oF PRACTITIONER. (@) Where the employer has
age,and wagesf the deceased or injured employee, the time andtice of an injury and its relationship tine employment the
causes ofhe accident, the nature and extent of the inpamg any employershall ofer to the injured employee his or her choice of
otherinformation the department may requireriie or general any physician, chiropractomsychologist, dentist gpodiatrist
order. Reports based upon this record shall be furnished to tlt@nsedto practice and practicing in thitate for treatment of the
departmentat such times and in such manner as the departm@sjtiry. By mutual agreement, the employee may havelbée
may require by rule or general ordér a format approved by the of any qualified practitioner not licensed in this state. In oése
department. emergencythe employer may arrange for treatment without ten
History: 1975 c. 14%.54; 1985 a. 832001 a. 37 deringa choice. After the emgency has passed teenployee
shallbe given his or harhoice of attending practitioner at the-ear
liest opportunity The employee has the right to a 2nd choice of
attendingpractitioner on notice to the employarits insurance
a&’érrier. Any further choice shall be by mutual agreement. -Part

underthis chapter and of thane and manner of making the pay "c'sand clinicsare deemed to be one practition@reatment by
mentsand shall furnish reports basepon these records and anya practitioner on referral_ from another practitioner is deemed to be
otherinformation to the department as the department may requiAtmenby one practitioner

by rule or general ordein a format approved by the department. (b) The employer is not liable for the expense of unreasonable

102.38 Records and reports of payments.  Every insur
ancecompany that transacts the business of compensason
ance,and every employer who is subject to this chaptemwhose
liability is not insured, shall keep a record of all payments m

History: 1975 c. 147%.54; 1975 c. 1991979 c. 891985 a. 832001 a. 37 travelto obtain treatment.
] o (3) PRACTITIONER CHOICEUNRESTRICTED. If the employer fails
102.39 Rules and general orders; application of stat - g tender treatment as provided in s{it).or choice of an attending

utes. The provisions of £03.005relating to the adoption, publi practitioneras provided in sulf2), the employee’right to choose
cation, modification, and court review of rules general orders attending practitioner is naestricted and the employer is
of the department shall apply to all rules promulgated or gene&jghe for the reasonable and necessary expense thereof.

orgitsetros; ‘f"do""ed gnder this chapter (4) CHRiSTIAN SCIENCE. Any employermay elect not to be

y: 1995 a. 272001 a. 37 X > L - ;
subjectto the provisions for Christian Science treatment provided

102.40 Reports not evidence in actions.  Reports fur  for in this section byiling written notice of such election with the

nishedto the department pursuant to $62.37and102.38shall department.

not be admissible as evidence in any action or proceedising (5) ArTIFICIAL MEMBERS. Liability for repair and replacement

out of the death or accident reported. of prosthetic devices is limited to theesfts of normal wear and

tear. Artificial members furnished at the end of the healing period

102.42 Incidental compensation. (1) TREATMENT OF  for cosmetic purposes only need not be duplicated.

EMPLOYEE. The employer shall supply sustedical, sugical, chi (6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee

ropractic,psychological, podiatric, dentahd hospital treatment, g5 have elected Christian Sciertceatment in lieu of medical,

medicines, medical and sgical supplies, crutches, artificial g,rgical, dentalor hospital treatment, no compensation shall be

membersappliances, and training in the use of artificial membegs, 2 pjefor the deattor disability of an employee, if the death be
andappliances, omt the option of the employee, if the employeg,, seqor insofar as the disability may be aggravated, caused or

hasnot filed notice agrovided in sub(4), Christian Science treat continuedby an unreasonable refusal or neglect to submit to or

mentin lieu of medical treatment, medicines and medicat supy, ., any competent and reasonable medicatjisal ordental
plies, as may_b_e reasonably re_qm_re_d to cure and_r_el_levetfrem treatmentor, in the casef tuberculosis, by refusal or neglect to
gffectso(;‘ the |Ir_uury and tc:j attain éf:le?t #se of e}rtlﬂmall MEM  submitto or follow hospital or medical treatmemhen found by
r:fLssng]se:gg)ng&;et% d%nsolnorcﬁlsgg%néyeuﬁtrirlwi)t?sygfa?cﬁggt())lre the ((Jljepartment t(()j b;e n]?ceslsamhe Iright to cobmpensatifo“ ac;ru
: PR ing durin eriod of refusal or neglect to submit to or follow-hos
for the employee to give notice oijury, the employer shall be mél or n%eagical treatment when gfound by the departmeito

liable for the reasonable expense incurred by or on behalf of : - : .
employeein providing such treatment, medicines, supplies antfcessann the case of tuberculosis shall be barred, irrespective
whether disability was aggravated, caused or continued

training. Where the employer has knowledge of the injury and th1

necessity for treatment, the emplogeilure to tender the neces tNereby.

sarytreatment, medicines, supplies and training constitiiel (8) Awarp To STATE EMPLOYEE. Whenever an award is made
neglector refusal. The employer shall also be liablertmson by the department in behalf of a state employee, the department
ableexpense incurred by the employeerfecessary treatment toof workforce development shall file duplicate copies of the award
cureand relieve the employee from théeefsof occupational dis  with the department of administration. Upon receipt of the copies
easeprior to the time that the employee knew or should haweé the award, the department of administration shall promptly
knownthe nature of his or her disabiliyd its relation to empley issuea voucher in payment of the award from the proper appropri
ment,and as to such treatment suf®).and(3) shall not apply ationunder s20.865 (1) (fm)(kr) or (ur), and shall transmit one
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copy of the voucher and the awatal the oficer, department or exceptingwhere the employee works on Sundéaid weekly
agencyby whom the décted employee is employed. indemnityshall be as follows:

(9) REHABILITATION; PHYSICAL AND VOCATIONAL. (a) One of (1) If the injury causes total disabilityvo—thirds of the aver
the primary purposes of this chapter is restoration of an injuredeweekly earnings during such disability
employeeto gainful employment. d'thisend, the department 2y |f the injury causes partial disabiliuring the partial dis
shallemploy aspecialist in physical, medical and vocational rehaypjlity, such proportion of the weekly indemnity rate for totat dis
bilitation. ability as the actual wage loss of the injured employee bears to the
(b) Such specialist shall study the problems of rehabilitatioimjured employee’ average weekly waggthe time of the injury
both physical and vocational and shall refeitablecases to the  (3) f the disability caused by the injury is at times total and at
departmenfor vocational evaluation and training. The Spec'a|'§ﬁnespartial, the weekly indemnity during each total or partial dis

shallinvestigate and maintain a directory of such rehabilitatioc{bi"ty shall be iraccordance with sub&l) and(2), respectively
facilities, private and public, as are capabfaendering compe (4) If the disability period involves a fractional week, indem

tent rehabilitation service to seriously injured employees. . !
- - . _nity shall be paid for each day of such week, except Sundays only
(c) The specialist shall review and evaluate reported injurigsine rate of one-sixth of the weekly indemnity

for potential cases in which seriously injureiployees may be (5) Temporarydisability, during which compensation shb

in need of physical and medical rehabilitation and may confer - X ;
with the injured employee, employémsurance carrier or attend payablefor loss of earnings, shall include such period as may be

ing practitioner regarding treatment and rehabilitation. reasonablyequired for training in the use of artificialembers

History: 1971 c. 611973 c. 150282 1975 c. 1471977 . 19%s.241028, 45, andappliances. Except as provided ir182.61 (1g) temporary
1977c. 2731979 c. 2781981 c. 201987 a. 1791989 a. 641995 a. 2&s.3743m  disability shall also include such period as the employee may be
3744 9130 (4) 1997 a. 338, 1999 a. 92001 a. 37 receivinginstruction pursuant to $02.61 (1)or(1m). Temporary

The requirement that medical treatment be supplied during the healing peri i i i i
definedas prior to the time theondition becomes stationaig not determined by Eﬁ'sablhty on account of receiving instruction of the latter nature,

referenceo the percentagaf disability but by a determination that the injury has sta@ndnot otherwise resulting from the injuishall not be irexcess
bilized. Custodiakare, as distinguished from nursing services, is not compensahtf. 80 weeks.Such 80-week limitation does not apply to tempo

Mednicoffv. DILHR, 54 Wis. 2d 7194 N.w2d 670(1972). rary disability benefits under this section, travel or maintenance
In appropriate cases, the department may in postpdegeamination of perma

nent disability for a reasonable perioxttl after a claimant completes a competen€Xpenseunder s102.61 (1) or private rehabilitation counseling
andreasonable course of physical therapyawational rehabilitation as an essentialor rehabilitative training costs underl€2.61 (1m)f the depart

part of the treatment required for full recovery and minimization of damagass-T i it inif
americainsurance Co ADILHR, 54 Wis. 2d 272195 N.W2d 656(1972). mentdetermines that additional trainifgwarranted. The neces

An employee who wishes to consult a second dactdne panel after the first says Sity for additional training as authorized by the department for any

no further treatment is needed may do so without notice or consent. If the second @maployeeshall be subject to periodic review and reevaluation.

tor prescribes an operation that increases the amount of disabgitgmployer is . . .

liable. Spencer WDILHR, 55 Wis. 2d 525200 N.W2d 611 (1972). (6) (a) Except as provideth par (b), no sick leave benefits
Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refusggovidedin connection with other employment or wages received

treatmenprovided by the employeas required under sub. (1). An employee is nofrom other employment held by the employee when the injury

?ﬁﬂgggg;ﬁikg%%t”ﬁ;tzf?%?3?;?\{}?\,%’i;ﬂ'{f"@%’?k’yer Klein Industrial - -0rredmay be considered womputing actual wage loss from

Underss. 102.42 (9) (a), 102.43 (5) and 102.61, the department may extend terkp& €mployer in whose employ the employee sustained injury

rary disability, travel expense, and maintenance costs beyond 40 weeks if additional P
trainingis warranted. Beloit CorporatianState, 152 Ws. 2d 579449 N.W2d 299 (b) In the case of an employee whose average Weaknmgs

(Ct. App. 1989). arecalculated under 402.11 (1) (a) wages received from other
Sub. (1) requires an employer to pay medical expensesadtara final order has employmenteld by the employee when timury occurred shall
beenissued. Linsey.\MIRC, 171 Ws. 2d 499493 N.W2d 14(1992). be considered in computing actuahge loss from the employer

Sub.(2) (a) does not require employer to conseriut—of-state health care expen ; e :
sesthat result from referral by an in—state practitioner selectaddordance with the in whose employhe employee sustained the injury as provided

statute. UFE Inc. vLIRC, 201 Ws. 2d 274548 N.W2d 57(1996). in this paragraph. If an employseiverageveekly earnings are
The continuing obligation to compensate an employee for work related medigglculatedunder s.102.11 (1) (a) wages received from other

expensesinder s. 102.42 does not allagency review of compromise agreement ;

afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee in%mploymenheld by the employee when tmwry occurred s_,hall

medicalexpenses after that tim&chenkoski MLIRC, 203 Ws. 2d 109552 N.W2d e offset against those average weekly earnings andgenst

1285%228@. %g)g?ﬁ employee can seek reimbursement for expenses related the employees actual earnings ithe employment in which the
practitioners.rege{rdless of whether they are the first 2 practitioners whom tlég'&ployee’vas engaged at the time of the Injury

?g:pliyed;gg éS)een- Hermabarpet Marts MLIRC, 220 Wis. 2d 61,583 N.W2d 662 (c) Wages received from the employer in whose employ the
. App. . . C .
Section102.01 (2) (g) sets the dateinfury of an occupational disease and s.employe_eS_UStamed injury or from Ot_her employme)’qtalned .
102.01(1) provides that medical expenses incurred before an emingas of the  afterthe injury occurred shall be considered in computing benefits
work-relatednjury are compensable. Read togetheedical expenses in occupa i ili

tional disease cases are not compensable until the date of mjtignce the date is for temporary dlsablhty . i
established all expenses associated witftibease, even if incurred before the date  (7) (&) If an employee has a renewed period of tempafigry

of injury, are compensable. United&onsininsurance Co..\LIRC, 229 Wis. 2d ili i ini
216600 N.W2d 186(ce. App. 1060). ability commencing more than 2 years after the date of injury and,

Spencercreates an exception to the general rule that compensapemitted €XCeptas provided in pa(b), the employee returned to work for
only if medical expenses are reasonably required and necessaigng as a claim ~ atleast10 days preceding the renewed period of disabpiy
antengages in unnecessary and unreasonable treatment in good faith, the empm;@r]t of compensation for the neperiod of disability shall be
is responsible for payment. Honthaners Restaurimatsy LIRC, 2000 WI App 273, . .
240Wis. 2d 234621 N.W2d 660 madeas provided in pafc).
~ ContinuingPayments for Medical Expensesiforker's Compensation Proceed (b) An employee needot return to work at least 10 days-re
ings. Carmell & Woog. Ws. Law Nov 1993. cedinga renewed period of temporary disability to obtain benefits

undersub.(5) for rehabilitative training commenced more than 2

c bl ; : . fter the date of injuryBenefits for rehabilitative training
causedlisability, anindemnity shall be due as wages commencingar~a ; !
the 4th calendar day from the commencementhef day the iallbe made as provided in peﬂ)_’ )

scheduledwork shift began, exclusive of Sundays oeicepting _ (¢) 1. If the employee was entitled to maximum weekly bene
wherethe employee works on Sundayter the employee leavesfits at the time ofnjury, payment for the renewed temporary-dis
work as the result of the injurgnd shall be payable weekly thereablllty or the rehabilitative training shall be at the maxinmate
after, during suctdisability. If the disability exists after 7 calendarin effect at the commencement of the new period.

daysfrom the date the employee leaves work as a result of the 2. If the employee was entitled to less than the maximum rate,
injury and onlyif it so exists, indemnity shall also be due and payhe employee shall receive the same proportibthe maximum
able for the first 3 calendar days, exclusive of Sundays,onhlyhichisin efect at the time of the commencement of the renewed

102.43 Weekly compensation schedule. If the injury
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period or the rehabilitative training as the employeetual rate live. Total impairment for industrial use of both eyesthe loss
atthe time of injury bore to the maximum rate ifeef at that time. of both arms at or near the should®rof both legs at or near the

3. For an employee who is receiving rehabilitative trainindip, or of one arm at the shoulder and one leg at the hip, constitutes
aholiday breaksemester break or otheimilar scheduled inter permanentotal disability This enumeration is not exclusive, but
ruptionin a course of instruction does not commence a new peribcPther cases the department shall find the facts.

of rehabilitative training under this paragraph. (3) Forpermanent partial disability not covered byl#2.52
(8) Duringa compulsory vacation perisgheduled in accord t0102.56 the aggregate number of weeks of indemnity shall bear
ancewith a collective bayaining agreement: suchrelation to 1,000 weeks as thature of the injury bears to one

(a) Regardless of whether teployees healing period has causingpermanent total disability and shall be payable at the rate
endedno employee at work immediately before the compulsoRf tWo-thirds of the average weekly earnings of the employee, the
vacationperiod may receive a temporary total disability benefaningsto be computed as provided inl€12.11 The weekly

i ; ; ; demnity shall bein addition to compensation for the healing
Lor;';g;‘?r/. sustained while engaged in employment for thép{)?eriodand shall be for the period that the employes live, not

- - to exceed 1,000 weeks.
(b) An employeeeceiving temporary partial disability bene ' I
fits immediately before the compulsory vacation period for injury (4) Where the permanedisability is covered by s402.52
sustainedwhile engaged in employment for that emplogkall 02.53and102.55 suchsectionsshall govern; provided, that in

continueto receive those benefits. no case shall thpercentage of permanent total disability be taken
History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983 asmore than 100 per cent. . o .
a. 98 1985 a. 831987 a. 1791993 a. 370492 1995 a. 225413 2001 a. 37 (5) In cases where it is determined that periodic benefits

Committee Note, 1971:Employees who have two jolao have been injured at i : i
oneof them have in some cases been made totally disabled for work at either job. ﬁ%ntedby the federal social security &t paid to the employee

leavebenefits from the other employer has suspended eligibility for compensatiolP€cause of disabilitghe benefits payable under this chapter shalll
hasreduced compensation even though the employéeredfa wage loss. This bereduced as follows:

consideredo be inequitable. Sick leave benefits from the employer where injury :
occurredare to be considered, howepierdetermining eligibility for compensation (@ For each dollar that the total monthly benefits payable
from such employer [Bill 371-A] under this chapterexcluding attorney fees and costs, plus the
rary Qisanity el xsehie, and mamtenance Sosts bayond 40 weeke ff adiquay 1y benefits payable under the social security act for disabil
trainingis warranted. Beloit Corp. tate152Wis. 2d 579449 N.W2d 299(Ct. %)? exceed 80% of the emplpye@vgrage current earnings as
App.1989). o o ~determinedy the social security administration, the benefits- pay
that o eTployG® SLSSEP Ay to Iuvive 10 A procexising conditon dose not|e under this chapter shall be reduced by the same amount so
relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d11,593 N.wzd  thatthe total benefits payable shall not exceed 80% of the employ
gosécn App. 1?99). | ol ' related dee’saverage current earnings. However total benefit payable
The“as is” rule applies to delays in treatment of a work-related injury cause i i i
apre—existing condition. It was reasonable to find that a woman was entitled to bea\};]derthls chapter and under the federal SO.CIal security act may be
fits for the period she was unable to untesugeryto repair a work—related injury T€ducedto an amountess than the benefit payable under this

dueto the threathat anesthesia would cause to her pre—existing pregnaiDel chapter,

tarv. LIRC, 226 Ws. 2d 11, 593 N.W2d S08(Ct. App. 1999). (b) No reduction under this section shall be made because of
102.44 Maximum limitations. Sectionl02.43shall be sub anincrease granted by the social security administration as a cost
jectto the following limitations: of living adjustment.

(1) Notwithstandingany other provision ahis chapterevery (c) Failure of the employee, except for excusable neglect, to
employeewho is receiving compensation undeis chapter for eport social security disability payments within 30 days after
permanentotal disability or continuous temporary total disabilityV"ttén request shall allow the employer or insurance catoier
more than 24 months after the daiéinjury resulting from an reduceweekly compensation benefits payable under this chapter
injury which occurred prior to January 1, 1978, shall receive sypy 75%- Compensation benefits otherwise payable shall be reim
plementalbenefits which shall be payable in first instance by Pursedto the employee after reporting. ) _
the employer otthe employes insurance carrigor in the case of ~ (d) The employer or insurance carrier making such reduction
benefitspayable to an employee undei82.66 shall be paid by shallreport to the department the reduction andkgeested by the
the department out of the fund created undé0g.65 These sup departmentfurnish to the department satisfactory proof of the
plemental benefitshall be paid only for weeks of disability occur basisfor the reduction.
ring after January 1, 1980, and shalhtinue during the period of  (e) The reductiorprescribed by this section shall be allowed
suchtotal disability subsequent to that date. only as to payments made on or after July 1, 1980, and shall be

(a) If such employee is receiving the maximum weekly beneéomputedon the basis of paymentgade for temporary total, tem
fits in effect at the time of thimjury, the supplemental benefit for porarypartial, permanent total and permanent partial disability
aweek of disability occurring after Januaky2002, shall be an  (f) No reduction shall tak&to account payments made under
amountwhich, when added to the regular benefit established fitve social security act to dependents of an employee.
the case, shall equal $202. (6) (a) Where an injured employee claimisgmpensation

(b) If such employee is receiving a weekly benefit which is legar disability under sub(2) or (3) has returned to work fahe
thanthe maximum benefit which was irfeft on the date of the employerfor whom he or she worked at the time of the injthrg
injury, the supplemental benefit farweek of disability occurring permanentlisability award shall be based upon the physicat limi
after January 1, 2002, shall be an amounfisieft to bring the tationsresulting from the injury without regard to loss of earning
total weekly benefits to the same proportion $#02 as the capacity unless the actual wage loss in comparisoneaithings
employee’sveekly benefit bear® the maximum in &ct on the atthe time of injury equals or exceeds 15%.
dateof injury. (b) If, during the period sdbrth in s.102.17 (4)the employ

(c) The employer or insurance carrier paying the supplementantrelationship is terminated by the emplogéthe time of the
benefitsrequired under this subsection shall be entitleckiter  injury, or by the employee because his or her physical or mental
bursementfor each such case from the fuedtablished by s. limitations prevent his or her continuing in such employment, or
102.65 commencing one year from the date of the first such paf during such period a wage loss of 15%nwore occurs the
ment and annually thereafter while such payments continugepartmenmay reopen any award and make a redetermination
Claimsfor such reimbursement shall be approbgdhe depart takinginto account loss of earning capacity
ment. (c) The determination of wage loss shall not take into account

(2) In case of permanent total disability aggregate indemnigny period during which benefigre payable for temporary dis
shall be weekly indemnity for the period that the employee mapility.
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(d) The determination of wage loss shall not take into accoutri2.46 Death benefit. Where death proximately resuftsm
any period during which benefits are paid underXds. the injury and the deceased leaves a person wholly dependent

(e) For the purpose afetermining wage loss, payment ofiponhim or her for support, the death benefit shall equal 4 times
benefitsfor permanent partial disability shall not be consideretis or her average annual earnings, but when added to the disabil
paymentof wages. ity indemnitypaid and due at the time of death, shall not exceed

(f) Wage lossshall be determined on wages, as defined in o—thirds of weekly wage for the number of weeksogtin s.
102.11 Percentage of wage loss shall be calculated on the b _-44 _(3)
of actual average wages over a period of at least 13 weeks. ~ History: 1979 c. 2781981 c. 92

. . . K CPeath benefits under the workecompensation lawFortune. WBB Apr1987.
(g) For purposes of this subsection, if the employer in goo

faith makes an dér of employment which is refused lfie 102 47 peath benefit, continued. I death occurs to an
employeewithout reasonable cause, thmployee is considered ; jured employee other than as a proximate result ofiripey,

LO havere_turgek(]i Ejo.workt\)/vith tfhe eharnir]]gs tlhe employee WoulGktore disability indemnity ceases, death benefit and burial
avereceived had it not been for the refusal. expenseallowance shall be as follows:

(h) In all cases of permanent partial disabitigt covered by (1) Wherethe inj ; ;
juryproximately causes permanent totat dis
$s.102.52t0 102.56 whether or not the employee has returned@imy’ they shall be the same as if the injury had caused death,

rr\fp:g’sg]i))??rrlrggﬂigitcgﬂitﬁiltgtlii%“ty shall not be less than t ceptthat the burial expense allowance shall be included in the
History: 1071 c. 1481973 c. 1501975 c. 14%s.33, 54,57 1975 c. 1991977  1eMS Subject to the limitation stated in£02.46 The amount

c.195 1979 c. 2781981 c. 921983 a. 981991 a. 851995 a. 17,2001 a. 37 availableshall be applied toward burial expense before any is
Cross Refeence: See also s®WD 80.32 80.34 and80.50 Wis. adm. code. ~ appliedtowarddeath benefit. If there are no surviving dependents
Committee Note, 1971:Employees who are totalljisabled receive compensa the amount payablto dependents shall be paid, as provided ins.

tion at the wage level and the compensation rateécteds of the date of their injury
This is an average of approximately $45.90 per week foethployees who are 102'49(5) (b)' to the fund created underl<)2.65

injuredprevious to February 1, 1970. The intent is to provide for paymeSupple (2) Wherethe injury proximatelycauses permanent partial

mentalbenefits; for example, an employee who was injured in October 1951 e : : ;
earningwages in excess of the maximum of $52.86 is receiving $37 a week for t%abmty' the unaccrued compensation shall first dnphed

disability. This employee will receive supplemental benefits of $42 a week to brit@wardfuneral expenses, not to exceed the amount specified in
thetotal up to $79, which was the maximum February 1, 1970. An employee injur_g%zl5o Any remaining sum shall be paid to dependents, as pro

in October 1951 with a wage of $26.43 has been receiving $18.50 per week for {o . . . .
disability. This is 50%of the maximum in déct in October 1951. Such employee\/} edin this section and s402.46and102.48 and there is no

will receive supplemental benefits of $21 a week to bring the total up to $39.50, wiietbility for any other payments. All computations under this sub
is 50% of the maximum in &fct February 1, 1970. Itis not intended that any dea‘@ectionshall take into consideratiadhe present value of future

benefitpayment be éécted by this section. [Bill 371-A] If th L d d h
Thedepartment must disregard total la®arning capacity in the case of atela payments. It there are nsurviving dependents the amount pay

tive scheduled injury Mednicof v. DILHR, 54 Wis. 2d 7 194 N.w2d 670(1972).  ableto dependents shall be paid, as provided 192.49 (5) (b)
The“odd-lot” doctrine is a part of Wconsin law It provides that if a claimant to the fund created under®¥)2.65

makesa prima facie case that he or she was injured in an industrial accident anq-'listory' 1971 c. 1481977 ¢. 1951983 a. 981987 a. 179

becausef injury, age, education , and capacityunable to secure continuing gainful ’ ’ ’ ' ’

employmentthe burden oBhowing that the claimant is employable shifts to the X

employer. Balczewski VDILHR, 76 Ws. 2d 487251 N.wad 794(1977).  102.475 Death benefit; law enforcement and correc -

ocauTadand oss not Indde wage loss raraecond Job. Kbt LIRC, 1o, lonal officers, fire fighters, rescue squad members, div - -

20239 464 N.W2d 56(Ct. App. 1990). ‘ ‘ ' * ing team members, national or state guard members
LIRC exceeded its authority when it ordered temporary total disapéignents and emergency management personnel. (1) SeeciAL

for an indefinite future period. Such payments are not authorizétef@eriod after geNefrIT. If the deceased employee is a law enforcemditieof

a medical condition has stabilized and before the employeegaedesugery. GTC ; . . A L.
Auto Parts VLIRC, 184 Wis. 2d 450516 N.W2d 313(Ct. App. 1993). correctionalofficer, fire fighter rescue squad membefiving

Sub. (4) requires apportionment between scheduled and unschedusds {€ammembernational guard member or state defense force-mem
whenboth contribute to permanent total disahilioss of earning capacity may not ber on state active duty as describeds. 102.07 (9)or if a

beawarded for scheduled injuries. LanghuklRC, 206 Ws. 2d 493557 N.w2d H H
450 (Ct. App. 1996). deceasegberson is an employee or volunteer performing emer

In order for sub. (6) (b) to applhe physical limitations must be from an unsechedg€NCymanagement activities undghr. 166 during a state of emer
ulesdIBJt(er%/- erelestr\: LIRC, 226 \(\llts.t 2|dd53 g?_?y N-XVZd”?&%Ct- App-ﬂlif‘%?)- , gencyora circumstance described irl66.04 who sustained an
up. governs the permanent total aisability inaem er cases’ or aisabl H o H H : .
ity under sub. (2) may include a combination of scheduled and unscheduled inju@éé?'dentahn]ury while performing services g.ro.wmg out of am?'
Mirelesv. LIRC, 2000 WI 96237 Ws. 2d 69613 N.W2d 875 incidentalto that employment or volunteer activity so that benefits

CanBO e A unathattiod g T o schoduiad iy causos e - EYe payable under 402.460r 102.47 (1) the department shall
tion of employment. Mireles L IRC, 2000 W1 96237 Ws. 2d 69613 N.w2dg7s ~ voucherand pay from the appropriatiemder s20.445 (1) (aa)

Sub.(2) allows the awarding of permanent total disability that results from a coa sum equal to 75% of the primary death benefit as of the date of
binationof scheduled and unscheduled injuries, provided that the applicant es@%ath but not less than $50,000 to the persons whoIIy dependent
lishesthat a clearascertainable portion of the disability is attributable taitreched i ! X .
uledinjury or injuries. Secura Insurancel\RC, 2000 WI App 237239 Ws. 2d 315 Upon thedeceasedFor purposes of this subsection, dependency

620N.W.2d 626 shallbe determined under s02.49and102.51

Paymenbf the supplemental benefit of 102.44 (1) is not precluded to former state

employeedy Art. IV, s. 26. The second injury fund is not impressed with a construc (2) PAYMENTS TO DEPENDENTS. (a) If there are more than 4 per

tive trust which prevents itsse for payment of such supplemental benefits. 62 Atggonswho are wholly dependent upon the deceased employee an
Gen.69. additionalbenefit of $2,000 shall be paid feach dependent in

excesf 4.

(b) If there is more than one person who is wholly dependent
onthe deceased employee, the benefits under this section shall

102.45 Benefits payable to minors; how paid. Com
pensatiorand deatlipenefit payable to an employee or dependenb
who was a minor when themployees or dependerg’right began - tioned betw h d dent th
to accrue, mayin the discretion of the department, be ordered p%‘f aplapor lone h etween suc hepen ]fn S On the panor
to a bank, trust compantrustee, parent or guardian, for the us onal basis gs the prlmary deqt benefit. .
of such employee or dependent as may be found best calculatetf) Notwithstanding sul{1), if there are partial dependents of
to conserve the employee'or dependere’ interests. Such the deceased employee who astitled to benefits under s.
employeeor dependent shall be entitled to receive payments,A2.48 they shall be entitled to suglortion of the benefit deter
the aggregate, at a ramt less than that applicable to paymem@med_under sub(l_) that their partial dependency benefit bears to
of primary compensation for total disability death benefit as the primary benefit payable to one wholly dependent upon the
accruingfrom the employes’or dependers’18th birthday deceased.No payment to a partial dependent shall be less than
History: 1973 c. 1501993 a. 492 $1,000.
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(3) Disputes. In case of dispute, dependents may file applicd02.42to 102.63shall include contributions to the capital fund of
tionsas provided in 402.17 and ss102.17t0102.27shall apply the dependents, for their necessary comfort.
In such case, if the claim for a primary debémefit is compro  (3) A deathbenefit, other than burial expenses, except as
mised,any claim under this section shall be compromised on thgherwiseprovided, shall be paid in weekly installments corre
sameproportional basis. The attorney general shall represent $@ndingin amount tawo—-thirds of the weekly earnings of the

interestsof the state in case of such dispute. employee until otherwise ordered by the department.
(5) Minors. Benefits due to minors under this section may beHistory: 1975 c. 1471979 c. 2781989 a. 641993 a. 492
paidas provided in s102.45 Cross Refeence: See also DWD 80.46 Wis. adm. code.

(6) Proor. In administering this section the department mayn 49 Additional death benefit for children, state
requirereasonable proof of birth, marriage, relationship or depejyq. (1) Where the beneficiary under¥02.460r 102.47 (1)
dency. is the wife or husband of the deceased employee and is wholly

(7) NOT TO AFFECTOTHERRIGHTS, BENEFITSOR COMPENSATION.  dependenfor support, an additional death benefit shall be paid
The compensation provided for in this section is in addition to, af@m the funds provided by sutb) for each child by their mar
notexclusive of, any pension rights, death benefitsther com  riage who idiving at the time of the death of the employee, and
pensatiorotherwise payable by law whois likewise wholly dependent upon the employee for support.

(8) DerINITIONS. As used in this section: Such payment shalcommence at the time that primary death

(a) “Correctionalofficer” means any person employed by théenefitpayments are completed, oaiivancement of compenrsa
stateor any political subdivision as a guard diiagr whose prin  tion hasbeen paid at the time when payments would normally
cipal dutiesare supervision and discipline of inmates at a perfz@vebeen completed. Payments shall continue at the rate of 10%
institution, prison, jail, house of correction or other place of penaf the surviving parerg’weekly indemnity until the chilg’18th

detention. birthday. If the child is physically or mentally incapacitatsdech
(am) “Diving team member’ means a member degally Paymentsnay be continuetleyond the 18th birthday but the pay
organizeddiving team. mentsmay not continue for more than a total of 15 years.

(b) “Fire fighter” means any person employed by the state or (2) A child lawfully adopted by the deceased employee and
any political subdivision as a member oficér of a fire depart thesurviving spouse, prior to the time of the injuamd a chilchot

mentor a member of a volunteer departmémtjuding the state thedeceased employsedwn by birth or adoption but living with
fire marshal and deputies. the deceased employes a member of the deceased emplayee’

(c) “Law enforcement dicer” means any person employed b amily at the time of the injury shall for the purpose of this section
the stateor any political subdivision for the purpose of detectin etaken as a child by their marriage.
andpreventing crimand enforcing laws or ordinances and who (3) If the employee leaves a spouse wholly dependent and also
is authorized to make arrests for violations of the laws or ord} child by aformer marriage or adoption, likewise wholly depen
nanceshe person is employed to enforce, whether that enfor&@ent.aggregate benefits shall be the same in amount as if the child
specificlaws or ordinances. be apportioned to the depgndents in theT amounts that the -depart
(d) “Political subdivision” includes counties, municipalitiesT€ntshall determine to be just, considering the ages of the depen
andmunicipal corporations. dentsand other factors bearingn dependency The benefit
(dm) “Rescue squad member” means a memberlegal awardedo the surviving spousghall not exceed 4 times the aver
organizedrescue sqquad y ageannual earnings of the deceased employee.

u N ) . . (4) Dependencyof any child for the purposes of this section
_(€) "State” means the state ofistonsin and its departments, g, /e getermined according tol92.51 (1)in like manner as
divisions,boards, bureaus, commissions, authorities and C°”e%§u|d be done if there was no surviving dependent parent
anduniversities. - 2 ;
History: 1975 c. 274421 1977 c. 2%5.1029mto 10295 1650 1977 c. 48203 (5) (a) In each case of injury resulting in death, the employer
418 1979 c. 10s.60 (11); 1979 c. 2211981 c. 3251983 a. 98189 1985 a. 29  Or insurer shall pay into the state treasury the sum of $5,000.
19872. 631991 a. 851993 a. 811995 a. 2471999 a. 14 (b) In addition to the payment required under. (& in each

102.48 Death benefit, continued.  If no person who sur caseof injury resulting in death leaving no person dependent for
vives the deceased employee is wholly dependent upon port,theemployer or insurer shall pay into the state treasury

deceasecmplovee for s ort, partial dependency and dedfie amount of theleath benefij[ otherwise payab!e, minus any pay
benefitstherep;oryshall be ;E ‘?ouov\f’s: I P y ment made under $02.48 (1) in 5 equal annual installments with

(1) An unestranged surviving parent or parents to whose sﬁBef'rSt |nstal_lr_nent due as of the date_of death. .
portthe deceased has contributed less than $500 in the 52 weeK§) N addition to the payment requiradder par(a), in each
nextpreceding the injury causing death shall receive a death be‘iﬁfeo‘c injury resulting in death, leaving one or more persons par
fit of $6,500. If the parents are not living togethiee department tally dependent for suppothe employer or insurer shall pay into
shalldivide this sum in such proportion as it deems to be just, c¢Re State treasury an amount which, when added to the sums paid
sideringtheir ages and other facts bearing on dependency ~ OF {0 be paid on account of partial dependency and unde2s8

(2) In all other cases the death benefit shall be such sum aséﬁ sh;ll ?qual the death benefit payable to a person wholly
department shall determine to represent fairly and justly the ai ependent. . .
supportwhich thedependent might reasonably have anticipated (d) The paymentinto the state treasury shall be made in all such
from the deceased employee but for the injdiyestablish antiei casegegardiess of whether the dependemtpersonal represen
pationof supportand dependencit shall not be essential that thefativesof the deceased employeemmence action against a 3rd
decease@émployee made any contribution to support. The agg';{\__artyunder s102.29 If the payment is not made within 20 days
gate benefits in such case shall not exceed twice the aver&jé' the department makes request thergfomy sum payable
annualearnings of the deceasen:4 times the contributions of theShallbear interest at the rate of 7% per year

deceasetb the supporof such dependents during the year imme (€) Theadjustments in compensation provided inl€2.57
diately preceding the deceased emplogedeath,whichever 102.58and102.60do not apply to payments made under this sec
amountis the greaterin no event shall the aggregate benefits i#on.

suchcase exceed th@mount which would accrue to a person (6) Thedepartment may award the additional benefits payable
solelyand wholly dependent. Where there is more than one partintler this section to the surviving parent of the chilthéehild's
dependenthe weekly benefit shall bapportioned according to guardianor to such otheperson, bank or trust company for the
their relative dependency The term “support” as used in sschild’'s use as may be found best calculated to conserve the interest
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of the child. In the case of death of a child while benefits are stkpendent’'sight to any death benefiecomes fixed at that time,
payablethere shall be paid the reasonable expense for burial, regardlesf any subsequent change in conditiorihe death

exceeding$1,500. benefitshall be directly recoverable by and payable to the depen
(7) All payments received under this section shall be dep@igntsentltled thereto or their legal gqardlans or trustee&aﬁe
ited in the fund established by H2.65 of the de_ath of a dependent whose_rlght_to a death b_en_eflt has thus
History: 1971 c. 265.92 (4) 1975 c. 147199 1977 c. 1951979 c. 10s.60 ~ becomefixed, so much of the benefit as is then unpaid is payable
(13), 1979 c. 278355 1985 a. 831991 a. 851993 a. 4921997 a. 253 to the dependerd’personal representatives in gross, unless the
Cross Refeence: See also DD 8048 Wis. adm. C0de. - 1on.57. sopa dEPAItMeENtletermines that the unpaid benefit shall be reassigned,
DILHIR. 75 Wis- 20 217240 NW26 173(1078) —coooo oY & 10257 SoWaTindersub.(6), and paid to any other dependent who is physically

or mentally incapacitated or a minofA posthumous child is for
102.50 Burial expenses. In all cases where death of arthepurpose of this subsection a dependent as of the date of death.

employeeproximately results from the injury the employer or (5) WHEN NoT INTERESTED. No dependenbf an injured
insurershall pay the reasonable expense for burial, not exceedamgployeeshall be deemed a party in interest to any proceeding by
$6,000. the employee forthe enforcement of the employgelaim for
History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17. compensationpor with respect to the compromise thereof by such

employee. A compromise of all liability enterethto by an
102.51 Dependents. (1) WHoARE. (a) The following per employeds binding upon the employesedependents, except that
sonsare entitled to death benefits as if they are solely and whadlsy dependent of a deceased employee may submit the compro
dependenfor support upon a deceased employee: mise for review under 402.16 (1)

1. A wife upon a husband with whom she is living at the time (6) DiviSioN AMONG DEPENDENTS. Benefits accruing to a
of his death. minor dependent child may be awarded to either parent in the dis
2. A husband upon waife with whom he is living at the time cretionof the department. Notwithstanding sib), the depart
of her death. ment may reassign the death benefit, in accordance with their
3. A child under the age of 18 years upon the parent wi spectiveneeds therefor as between a survispguse and chil
whom he or she is living at the time of theath of the parent, there:ifrlendes'gna‘ted in sulfl) and s102.49
beingno surviving dependent parent. (7) CerTAIN DEFENSEBARRED. In proceedings for the collec

4. A child over the age of 18 years, but physically or memaljl&pn of primary death benefit or burial expense it shall not be a

incapacitatedrom earning, upon the parent with whom he or s efense that the applicant, either individually or as a partner or

ie livi : ; emberwas an employer of the deceased.
is living at the time of the death of the parent, there being no smHistory: 1076 . 04147 1977 c. 1951961 . 921083 4. S836E 1093 2. 12

viving dependent parent. o . 4921995 a. 2251997 a. 2531999 a. 162
(b) Where a dependent whoestitled to death benefits under Cross Refeence: See also DWD 80.4§ Wis. adm. code.

i i i posthumously born illegitimatehild does not qualify as a dependent under sub.
this subsectiorsurvives the deceased employee, all other dep%m Claimants not falling within one of the classifications under sub. (2) (a) will not

dents shall be excluded. The_@ag of any portion of the sHp qualify for benefits, regardless of dependencfait. Larson vDILHR, 76 Wis. 2d
port and maintenance of a child upon arfehe parents, or any 595 252 N.w2d 33(1977).

voluntary contribution toward the support afchild by a parent, S

or an obligation to suppo child by a parent constitutes living102.52 Permanent partial disability schedule.  In cases

with any such parent within the meaning of this subsection. —includedin the following schedule of permanent partial disabili
(2) WHo AReNOT. (a) No person shall be considered a depe esindemnity shall be paid for the healing period, and in addition,

dent unless that person is a spouse, a divorced spouse who ha@hifie Period specified, at the rate of two—thirds ofdherage

remarriedor a lineal descendant, lineal ancestoother sisteror ~ We€Kly earnings of the employee, to be compuegrovided in

othermember of the familywhether by blood or by adoption, ofS: 102.11
the deceased employee. (1) The loss of an arm at the should&®0 weeks;

(b) If for 8 years or more prior to the date of injury a deceased (2) The loss of an arm at the elbo#50 weeks;
employeehas been a resident of the Unif&dtes, it shall be con  (3) The loss of a hand, 400 weeks;

clusively presumed thato person who has remained a nonresi (4) Theloss of a palm where the thumb remains, 325 weeks;

dentalien during that period is either totally or partially dependent (5) Theloss of a thumb anthe metacarpal bone thereof, 160
uponthe deceased employee for support. weeks: ’

eithortotaly or partialy dependon 4 deceased employes for (&) 11S105S 0fa thumb at the proximal join, 120 weeks;
supportwho cannot establish dependermy proving contribu (7) The loss of a thumb at the distal joint, 5.0 Wee!<s; .-
tions from the deceased employieg written evidence or tokens 8) The_loss of all fingers on one hand at their proximal joints,
of the transfer of moneguch as drafts, letteo$ credit, microfilm 225 Weeks; ]
or other copies of paid share drafts, canceled checkeceipts ~ (9) Losses of fingers on each hand as follows:
for the payment to any bangxpress companynited States post  (a) An index finger and the metacarpal bone thereof, 60 weeks;
office, or other agency commercially engaged in the transfer of (b) An index finger at the proximal joint, 50 weeks;
behalfof sid docaased employoe to such nomesideniien. (€)1 index finger at the second joint, 30 weeks;
ing dependency This provision shall not be applicable unlties (d) Anindex finger at the distal joint, 12 weeks; _
employeehas been continuously in the United States for at least(€) A middle fingerand the metacarpal bone thereof, 45 weeks;
oneyear prior to hisor her injury and has been remuneratively (f) A middle finger at the proximal joint, 35 weeks;
employedtherein for at least 6 months. (g) A middle finger at the second joint, 20 weeks;

(3) DivisioN AMONG DEPENDENTS. If there is more than one  (h) A middle finger at the distal joint, 8 weeks;
personwholly or partially dependent, the death benefit shall be () A ring finger and the metacarpal bone thereof, 26 weeks;
divided between such dependents in such propoasoifie depart () A ring finger at the proximal joint, 20 weeks:
mentshall determine tbe just, considering their ages and other K A ringg fingger at the?second j:)int ’15 WeekS',
factsbearing on such dependency g : =P '

(4) DEPENDENCY AS OF THE DATE OF DEATH. Questions as to (L) Aring finger at the distal joint, 6 weeks; _
whois a dependent and the extenhisf or her dependency shall (M) A little fingerand the metacarpal bone thereof, 28 weeks;
be determined as of the date of the death ottheloyee, and the  (n) A little finger at the proximal joint, 22 weeks;
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(o) A little finger at the second joint, 16 weeks; 102.55 Application of schedules. (1) Wheneveramputa
(p) A little finger at the distal joint, 6 weeks; tion of a member is made between any 2 joints mentioned in the
(10) The loss of a leg at the hip joint, 500 weeks; scheduldn s.102.52the determined losand resultant indemnity

. thereforshall bear such relation to the loss and indenagplica
(11) The loss of a leg at the knee, 425 weeks; ble in case of amputatioat the joint next nearer the body as such

(12) The loss of a foot at the ankle, 250 weeks; intjury bears to one of amputation at the joint nearer the.body
(13) The Iqss of the great toe with the metatarsal bone thereof,(2) Forthe purposes of this schedplermanent and complete
83 1/3 weeks; paralysisof any member shall be deemed equivalent to the loss

(14) Losses of toes on each foot as follows: thereof.
(a) A greattoe at the proximal joint, 25 weeks; (3) Forall other injuries to the members of the body or its fac
(b) A great toe at the distal joint, 12 weeks; ultieswhich are specified in this schedule resulting in permanent

(c) The second toe with theetatarsal bone thereof, 25 Weeks(;j::[sa?”itylyl thIOUQtlh the membt(_er be t?oltl a;)ctually Sﬁverlecg_ or t{}e tft?ct
L . Ulty totally lost, compensation shall bear such relation to tha

(d) me secon((jj toe at t:e proxim da! met’68 weik§, namedin this schedule as disabilitibear to the disabilities named

(e) The second toe at the second joint, 6 weeks; in this schedule. Indemnity in such cases shall be deterrjned

() The second toe at the distal joint, 4 weeks; allowing weekly indemnity during the healing period resulting

(9) The third, fourth or little toe withhe metatarsal bone from the injury and the percentage of permanent disability result
thereof,20 weeks; ing thereafter as found by the department.

(h) The third, fourth or little toe at the proximal joint, 6 weeks; ) o

(i) The third, fourth or little toe at the seconddéstal joint, 4 102.555 Occupational deafness; definitions.
weeks: (2) “Ochf)atlon?I;]jeafness’; means %ertr;]wanpargal otr perrrl1a J

: . . enttotal loss of hearing of one or both ears due to prolonge

wegelkss); The loss ofan eye by enucleation or evisceration, 27§xposureto noise in emp?oyment. “Noise” means soung capa%le

. . . . of producingoccupational deafness. “Noisy employment” means
(16) Total impairment of one eye for industrial use, 25@¢mploymentin the performance of which an employee is-sub

weeks; _ jectedto noise.
(17) Total deafness from accident or sudden trauma, 330 (2) No benefits shalbe payable for temporary total or terpo

weeks; rary partial disability under this chapter for loss of hearing due to
(18) Total deafnessof one ear from accident or sudderprolongedexposure to noise.

trauma,55 weeks. (3) An employee who because otcupational deafness is
History: 1973 c. 1501975 c. 1471979 c. 278 transferrecby his or her employer to other noisy employment and

Cross Refeence: See also sHWD 80.32and80.5Q Wis. adm. code. h b . | | hall b d h
In a proceeding brought by an employee whéesefl total deafness in one ear therebysustains actual wage loss shall be compensated at the rate

skull fracture, loss of taste and smell, facial paralysis, and periods of intermitt@fiovidedin s.102.43 (2) notexceeding $7,000 in the aggregate

headacheand dizziness, théepartment did not err in determining that the hearin w ini U ini "
losswas a scheduled disability under sub. (18), with a separate award for the a?;[ |rn all employers. Ime of Injury”, occurrence of injury”, and

tional physical efects of the deafness, ratitaan considering the entire range ofdis _date Of injury” in such case mean the date of wage loss.

abilitiesas awhole. When a loss is recognized by and compensable under this sec (4) Subjectto the limitations provided in this sectiamere
tion, the schedule therein is exclusiveande Zande.\LHR Dept.70 Wis. 2d 1086 ( ) I P .

236 N.W.2d 255(1975). shall be payable for total occupational deafness of one3@ar
The"“loss of an arm at the shoulder” undeb. (1) includes injuries to the shoulder Weeksof compensation; for tOta' occupational d_eafneSS of _bOth
Hagenv. LIRC, 210 Wss. 2d 12563 N.W2d 454(1997). ears,216 weeks of compensation; and for partial occupational

. . . L deafnessgcompensation shall bear such relation to that named in

102.53 Multiple injury variations.  In case an injury causesinjs section as disabilities bear to the maximum disabilities pro
more than one permanent disability specified inH32.44 (3) yjgedin this section. In cases covered by this subsection, “time
102.52and102.55 theperiod for which indemnity shall be pay of injury”, “occurrence of injury”, or “datef injury” shall, at the
able for each additional equal or lesser disability shall Bgytion of the employee, be the dattoccurrence of any of the fol
increasedss follows: lowing events to an employee:

(1) In the case of impairment of both eyes, by 200%. (a) Transfer to nonnoisy employment by an employer whose

(2) In the case of disabilities on the same hand covered bymployment has caused occupational deafness;

102.52(9), by 100% for the first equal or lesser disability and by (1) The last day actually worked before retiring, regardless of

150%for the 2nd and 3rd equal or lesser disabilities. vacationpay or time, sick leave or any other benefit to which the
(3) In the case of disabilities on the same foot covered byesnployedss entitled;

102.52(14), by 20%. (c) Termination of the employer-employee relationship; or
(4) In all other cases, by 20%. (d) Layof, provided the laydfis complete and continuous for

(5) Theaggregate result as computed by applying@band 6 months.
the aggregate result for members on the same hand or foot as COM5) No claim under subi4) may be filed until Zconsecutive
putedby applying subg2) and(3), shall each be taken as a unifaysof removal from noisy employment after the time of injury
for applying sub(4) as between such units, and as between SU@Ebeptthat under sul{4) (d)the 7 consecutive days’ period may
unitsand each other disability commencawithin the last 2 months of layfof

History: 1973 ¢. 1501979 c. 278 (6) The limitation provisions in this chapter shall control
102.54 Injury to dominant hand. I an injury to an employ claimsarisingunder this section. Such provisions shall run from
ee’sdominant hand causes a disability specified.02.52 (1) thefirst date upon which claim may be filed, or from the date of
to (9) or amputation of more than two-thirds of the distal joint Ozubsequendeath, provided that nolaim shall accrue to any
afinger, theperiod for which indemnity is payable for that disabild€Pendentinless an award has been issued or hearing tests have
ity or amputation is increased B§%. This increase is in additionP€en conducted by a competent medical specialist after the
to any other increase payable undel®2.53but, for cases in employeehas been removed from the noisy environment for a
which an injury causes more than one permanent disaltiey Periodof 2 months. _
increaseunder this section shall be based on the periods specified7) No payment shall be made to an employee under this sec
in 5.102.52(1) to (9) for each disability and not on any increasetion unless the employee shall have workedoisy employment
periodspecified in $102.53 for a total period of at least 90 ddps the employer from whom

History: 1993 a. 81 the employee claims compensation.
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(8) An employer is liable for the entire occupational deafneds the event a nondisabling condition may also be caused by toxic
to which his or her employment has contributed; byrévious or hazardous exposure not related to employment, and the
deafness is established by a hearing test or other competent@viployeehas a history of such exposure, compensatiqras
dencewhether or not the employee was exposed to nabén  vided by this sectiorshall not be allowed nor shall any other rem
the 2 months preceding such test, the employer is not liable tfy for loss of earning capacityin case of such dischug prior
previousloss scestablished nor is the employer liable for any logg a finding by the department that it is inadvisable for the
for which compensation has previously been paid or awardedemployeeto continue in such employment and if it is reasonably

(9) Any amount paid to an employee under this section by apyobablethat continued exposure would result in disabilite
employershall be credited against compensation payabknlgy liability of the employer who so disclyms the employee is pri
employerto such employee for occupational deafness under subgry, and the liability of the employ&r insurer is secondary

(3) and(4). No employee shall in the aggregate receive greaigiderthe same procedure and to the sarfecefs provided by
compensatiorfrom any or all employers for occupational deafs 102.62

nessthan that provided in this section for total occupational-deaf
ness.

(10) No compensatiomaybe paid for tinnitus unless a hear
ing test demonstrates a compensable hearing loss other than ti

(2) Uponapplication of any employer or employee the depart
mentmay direct any employee of the employer or an employee
who, in the coursef his or her employment, has been exposed to
A . {¥%c or hazardous substances or conditions, to submit to
tus. For injuries occurring oor after January 1, 1992, N0 oM o, 2 minationby a physician or physicians to be appointed by the
pensationmay be pe_ud for tinnitus. ... departmento determine whether the employee has developed any
(11) Compensatiomnder s102.66for permanent partial dis 5pnormalityor condition under sul§l), and the degree thereof.
ﬁ?ﬂ@ggﬁg te?(céce‘:eud%agg(ﬂfl()?%?;gﬁfgl rr?:gr%% ﬁ’gg only if the 10§%,¢ cost of the medical examination shall be borne by the person
e ' makingapplication. The results of the examination shall be sub
278 108 ¢ 091883 o 581905 & a8100L A ah ) 200 19T ABIITIC mitted by the physician to the department, which shall subopit
Cross Refeence: See also DWD 80.25 Wis. adm. code. ies of the reports to the employand employee, who shall have

Committee Note, 1971:Where an employer discontinuesaisy operation and gpportunityto rebut the reports provided request therefarasle
transfersthe employees to nonnoisy employment, they have been unable to m s e
claim for occupational deafness unfil the conditions of sub. (b), (c) or (d) were m&t. he departmentithin 10 days from the mailing of the report to

Theemployee will now have the option of filing a claim at the time of transfer at tiibe parties. The department shall matsefindings as to whether

currentrate of compensation with a 2-1/2% reduction for each yeag@bver 50 HET P i i
or waiting until he meets the conditions of sub. (b), (c) or (d) when he may file cla% not it is inadvisable for the employee to continuéigor her

atthethen—-current rate of compensation with a 1/2% reduction for each year of &&ployment.

over50. [Bill 371-A] . . .
It is a prerequisite for an award of benefits under sub. (10) that the employee m, s‘s) If an employee refuses to submit to the examination after

havesufered some compensable hearing loss other than tinnitus; sub. (10) doe#fﬁaion by the commission, or amgember thereof or the depart
require a compensable hearing loss in both ears or in a particul@eeral Cast mentor an examiner thereof, or in any way obstrtiitssame, the

ings Corporation VLIRC, 152 Wis. 2d 631449 N.W2d 619(Ct. App. 1989). i ; : :
Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger Cemployee S“ght to compensation under this section shall be

porationv. LIRC, 196 Wis. 2d 650539 N.W2d 335(1995). barred.

(4) No payment shall be made to an employee under this sec
102.56 Disfigurement. (1) If an employee is so perma tion unless he or she shatve worked for a reasonable period of
nently disfigured as to occasion potential wage loss, the depajine for the employer from whom he or she claims compensation
mentmay allow such sum as it deems just as compensation thes exposing him or her to toxic or hazardous conditions.
for, not exceeding the employeeaverage annual earnings as (5) Paymentof a benefit under this section to an employee

definedin s.102.11 In determininghe potential for wage loss
andthe sum awardedhe department shall take into account th?:haII stop such employeleom any further recovery whatsoever

age,education, training and previous experieand earnings of r%ﬁgtgc,y gr;lpclozygel;;Tg%rcth;ssectlon.
the emp]oyee, the employeaepresent oqcupatlon and earnings Sub.(1) requires that aemployees termination be connected to the employment
andlikelihood of future suitable occupational change. Consid&Ratcaused the susceptibilitp disease. General Castings CorpMinstead 156
ationfor disfigurement allowance is confined to those areéiseof Wis. 2d 752457 N.w2d 557(Ct. App. 1990).
bodythat are exposed the normal course of employment. The
departmenshall also take into account the appearance of the di§2.57 Violations of safety provisions, penalty. If injury
figurement, its location, and the likelihood of its exposure ins caused by the failure of the employer to comply with any statute,
occupationdor which the employee is suited. rule, or order of the department, compensatiod death benefits
(2) Notwithstandingsub.(1), if an employee who claims cem provided in this chapter shall be increased 154t the total

pensatiorunder this section returnswmrk for the employer who increasemaynot exceed $15,000. Failure of an employer reason
employedthe employee at the time of the injury at the same omaly to enforce compliance bgmployees with any statute, rule,
higherwage, the employee may not be compensated uthlessor order of the department constitutes failure by the employer to
employeeshows that he or sipggobably has lost or will lose wagescomply with that statute, rule, or order
dueto the disfigurement. History: 1981 c. 921983 a. 982001 a. 37

History: 1971 c. 1481977 c. 1951987 a. 179 This section and s. 102.58 may be applicable in the same case if the negligence of

both the employer and employee are causes of the empioyga’y. Milwaukee

102.565 Toxic or hazardous exposure; medical Forgev. DILHR, 66 Ws. 2d 426225 N.W2d 476(1975).

examination; conditions of liability . (1) When an . L
employeeworking subject to this chaptexrs aresult of exposure 102'5.8 Decreased compensation. If injury 1S causgd)y

in the course of hisr her employment over a period of time tghefailure of the employee to use safety devices thapraréded

toxic or hazardous substances or conditions, developslaiyy N accordance with any statute, rule, or ordethefdep_artment and
cally observable abnormality or condition which, competent thatare adequately maintained, and the use of which is reasonably
medicalopinion, predisposes or renders the employ in any mang&forcedby the employerif injury results from theemployees
differentially susceptible to disability to such an extent that it igilure to obey any reasonable rule adopted and reasonably
inadvisablefor the employee to continue employméntolving ~ enforcedby the employer for the safety of the employee and of
such exposure and the employee is disgairom or ceases to Which the employee has noticar, if injury results from the intox
continuethe employment, anslifers wage loss by reason of suclication of the employee by alcohol beverages, as definesl in
dischargepr such cessation, the department may allow such si26.02(1), or use of a controlled substanas defined in £61.01

asit deems just as compensation thergfiot exceeding13,000. (4), or a controlled substance analog, as definedd6k01(4m),
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the compensation and death benefit providethis chapter shall (5) (a) A permit or certificate of age unlawfully issued by an
bereduced 15% but the total reduction may not exceed $15,00flicer specified in ch103 or unlawfully altered after issuance,
37History: 1971 c. 1481981 c. 921983 a.98 1987 a. 1791995 a. 4482001 a.  without fraud on the part of the employshall bedeemed a per

;I'heburden of proof i®n the employer to establish not only the fact of intoxi::ationlznlt within the provisions of this section.

butalso a causal connection between the condition and the injury or accident. Halle{l) If the employer is misled in employing a minor illegally
BeverageCorporation vDILHR, 49 Ws. 2d 233181 N.W2d 418(1970). becauseof fraudulent written evidence of age presented by the

This section and s. 102.57 may be applicable in the same case if the negligen i i ; i ;

boththe employer and employee are causes of the empdoygery. Milwaukee ?ﬁmor’ the. increased compensation prowdeq ny this section shall

Forgev. DILHR, 66 Wis. 2d 428225 N.W2d 476(1975). not be paid to the employee, but shall be paid into the ésteab
Whethera traveling employes'multiple drinks at a tavern was a deviation wadishedby s.102.65

irrelevantwhen the employee was injured while engaged in a later act reasonably nec

essaryto living. Under this section, intoxication does not defeat a wisrlaem ~(6) If the amount recoverablmder this section for temporary
pensatiorclaim but only decreases thenefits. Heritage Mutual Insurance Co. v disability shall be less than the actual lo§svage sustained by the
Larsen.2001 W1 30242 Ws. 2d 47624 N.w2d 129 minor employee, then liability shall exist for such loss of wage.

(7) Subsectiong1) to (6) shall not apply to employees as
efinedin s.102.07 (6)if the agency or publisher shall establish
y afiirmative proof thaat the time of the injury the employee was

102.59 Preexisting disability , indemnity . (1) If an
employeehas at the time of injury permanent disability which i
it had resulted frorsuch injury would have entitled him or her t - .
indemnityfor 200 weeks and, asresult of such injuryncurs fur not employed with the actualr constructive knowledge of such
ther permanent disability which entitles him or her to indemnit§9ency or publisher o

for 200 weeks, the employee shall be paid from the fpruigded (8) This section shall not apply to liabilitgrising under s.

in this section additional compensation equivalent to the amouk%2-06unless the employer sought to be gearknew or should
which would be payable for said previous disability if it hadiaveknown that the minor was illegally employed by toatrae
resultedfrom such injury or the amount which is payable for saf@r or subcontractor

further disability, whichever is the lesself said disabilities result ~ (9) The increaseccompensation or increased death benefits
in permanent total disabilihe additional compensation shall beecoverablainder sub(1) may not exceed $7,500he increased

in such amount as will complete the payments which would has@mpensatiorr increased death benefits recoverable under subs.
beendue had said permanestal disability resulted from such (2), (3) or (4) may not exceed $15,000.

injury. This additional compensation accrues from, and nody  History: 1975 c. 14%.57, 1975 c. 1991977 c. 29195,

be paid to any person before, the end of the period for which com

pensationfor permanent disability resulting from such injury is102.61 Indemnity under rehabilitation law . (1) Subject
payableby the employerand shall be subject to $02.32 (6) to subs(1g)and(1m), an employee whis entitled to receive and
(6m), and(7). Nocompromise agreement of liability for this addi has received compensation under this chapier who is entitled
tional compensation may provide for any lump sum payment. to and is receiving instructions und2® USC 701to 797k as

(Im) A compromise order issued undet®2.16 (1)may not administerecby the state in which the employeesides or in

be admitted as evidence in any action or proceeding for benefifich the employee resided tite time of becoming physically
compensableinder this section. disabled shall, in addition to other indemnijtige paid the actual

(2) In the case of the loss or of the total impairment of a harff!d Necessary expenses of travel and, if the employegives
arm, foot, leg or eye, the employer shall pay $7,000 intstate Instructionselsewhere than at the place of residence, the actual

treasury. The payment shall be made in all such cases regardI%Eg]geggﬁfﬁgncsogtﬁ dolfirrr?i?.ellrt]it)er?sagggbgil:ercljn% rse(?l?)b”'tat'on' subject

of whether the employee, the emplogedépendent quersonal

representativeommences action against a 3rd partprawided ~ (19) (&) In this subsection'suitable employment” means
ins.102.29 employmenthat is within an employeepermanent work restric

(3) All payments received under this section shall be depdQns: that the employee has the necessary physical capacity
ited in the fund established by ¥02.65 nowledge,transferable skills, and ability to perform, and that

. >
History: 1971 c. 1481971 c. 266.92 (4} 1973 . 1501975 ¢, 1471977 c. 195 Pays not less than 90% of the employeedreinjury average
1981c. 92 1985 a. 83173 1987 a. 1792001 a. 37 weeklywage, except that employment that pays 90% or mwiore
Cross Refeence: See also DWD 80.68 Wis. adm. code. the employees preinjury average weekly wagees not consti

Thefund was not liable for disability benefits when an employerliabke for per i i ; .
manentotal disability Green Bay Soap Ca.DILHR, 87 Wis. 2d 561275 N.w2d tute suitable employment if any of the following apply:

190(Ct. App. 1979). 1. The employes'education, training, or employment expe
riencedemonstrates that the employeerisa career or vocational

102.60 Minor illegally employed, compensation. ~ When path,the employe& average weekly wage on the date of injury
theinjury is sustained by a minor illegally employed, compensdoesnot reflect the average weekly wage that the employee rea
tion and death benefits shall be as follows: sonablycould have been expected to earn in the demonstrated

(1) Doublethe amount otherwise recoveralifethe injured careeror vocational path, and the permanent work restrictions
employeeis a minorof permit age, and at the time of the injury isausedy the injury impede the employseibility to pursue the
employed required, suered or permitted to work without a writ demonstratedareer or vocational path.
tenpermit issued pursuant to ct03, except as provided in sub. 2. The employee was performipgrt—time employment at
(2). the time of the injury the employes’ average weekly wader

(2) Treblethe amount otherwise recoverable, if the injuredompensatiopurposes is calculated unded82.11 (1) (f) 1.or
employeeis a minorof permit age, and at the time of the injury i®., and that average weekly wage exceeds the emptogeess
employed required, sifred or permitted to work without a per averageveekly wage for the part—-time employment.
mit in any place of employment or at any employment in or for (b) If an employer dérs an employee suitable employment as
which the department acting ur]d}er authority Qf th3 has providedin par(c), the employer or the employgiinsurance car
adopteda written resolution providing that permitkall not be rier is not liable for temporary disability benefitader s102.43
issued. (5) or for travel and maintenance expenses undefkLbineligi

(3) Treblethe amount otherwise recoverable if the injuretility for compensation under this paragraph dagpreclude an
employeeis a minorof permit age, and at the time of the injury imployeefrom receiving vocational rehabilitation services under
employed,required, siered, or permitted to work at prohibited29 USC 701to 797b if the department determines that the
employment. employesis eligible to receive those services.

(4) Treblethe amount otherwise recoverable, if the injured (c) On receiving notice that he or she is eligibladoeive
employeeis a minor under permit age and illegally employed. vocationalrehabilitation services und2® USC 70%o 7973 an
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employeeshall provide the employer with a written repfoam (@) The employee must undertake the course of instruction
a physician, chiropractpipsychologist, or podiatrist stating thewithin 60 days from the date when the employee hdgiguitly
employee’spermanent work restrictions. ithin 60 days after recoveredrom the injury to permit so doing, or as sdbareafter
receivingthat report, the employer shall provide to the employessthe oficer or agency having ctge of theinstruction shall pro
in writing an ofer of suitable employment, a statement that théde opportunity for the rehabilitation.
employerhas no suitable employment for teenployee, or a  (b) The employee musontinue in rehabilitation training with
reportfrom a physician, chiropractgpsychologist, or podiatrist suchreasonable regularity as health and situation will permit.
showing that the permanent work restrictions provided by the ¢y The employee mayot have expenses of travel and costs
employee'spractitioner are in dispute and documentation showt maintenance under sufL) or costs of private rehabilitation
ing that the diference in work restrictions would materiallyeaft  coynselingand rehabilitative training under siibm) on account
eitherthe employeés ability to provide suitable employment or & training for a period in excess of 80 weeks in all, except as pro
vocationalrehabilitation counselds ability to recommend@ha  yigedin s.102.43 (5)
B e Srplye! a1 rmployee Santo () The departmen, the commission, and the courts shal
Seterminethe rights and liabilities of the parties under this section

employer’sreport and documentation, the employer or employee. L h
may request a hearing before the department to determine t}#rl](e manner and with like fEfct as the department, the commis

X 9 ) ioh, and the courts determine other issues under this chapter
employee’swork restrictions. Whin 30 days after the depart yoiorminatiorunder this subsection mclude a determination

mentdetermines themployees work restrictions, the employery o4y the evidence regarding the cost or scope of the services
shall provide to the employee in writing anfaf of suitable

employmentor a statement that the employer has no suitatﬂ
employmentfor the employee.

(Am) (a) If the department has determined under ElLikthat
an employee is eligible for vocational rehabilitation serviceéa
under29 USC 7010797 butthat the department cannot providgep,apjjitation counselor or with rehabilitative training if the
those services for the employee, the employeesalegt a private o hioveayoluntarily accepts those services or that training.
rehabilitationcounselor certified by the department to determineyigiory. 1975 . 1471985 a. 83135 1993 a. 3701995 a. 2853745 9126 (19)
whetherthe employee careturn to suitable employment without9130(4);, 1997 a. 3112 2001 a. 37
rehabilitative training andf that counselor determines that reha Cross Refeence: See also DWD 80.49 Wis. adm. code.

ilitati ining i ilitati ini Underss. 102.42 (9) (a), 102.43 (5) and 102.61, the department may extend tempo
bilitative training is necessario develop a rehabilitative training disability, travel expense, and maintenance costs beyond 40 weeks if additional

. . ral
programto restore as nearly as possible the employee to his or {fgingis warranted. Beloit Corp. Btate52Wis. 2d 579 446 N.W2d 299(Cr.
preinjury earning capacity and potential. App. 1989).
: ; The provisions of this section encompass formalized courses of instruction only
. (b) Notwithstanding s102.03 (4) an employee whose date of;,ncon vl Rc, 177 Ws. 2d 736503 N.w2d 1(Ct. App. 1993).
injury is before May 4, 1994, magceive private rehabilitative

counselingand rehabilitative training under péa). 102.62 Primary and secondary liability; unchange -

(c) The employer or insurance carrier shall payréi@sonable able. In case of liability for theincreased compensation or
costof any services provided for an employee by a private rehaipicreasedieath benefits provided for by192.57 or included in
litation counselor under p&g) and, subject to the conditions ands. 102.6Q the liability of the employer shall be primary and the
limitations specified in sul(1r) (a)to(c) and by rule, if the private liability of the insurance carrier shall be seconddnycase pro
rehabilitationcounselor determines that rehabilitative training iseedingsare had before the departmémt the recovery of such
necessarythe reasonable cost of thehabilitative training pro increasedcompensation oincreased death benefits the depart
gram recommended by that counselorcluding tuition, fees, mentshall set forth in its award the amount and order of liability
books,and maintenance and travel expenses. Notwithstandamgherein provided. Execution shall not be issued against the
thatthe department may authorize undetG2.43 (5)a rehabilita  insurancecarrier to satisfy any judgment covering such increased
tive training program that lasts longer than 80 weeks, a rehabilimmpensation or increased death benefits until execution has first
tive training program that lasts 8@eks or less is presumed to béeenissued againghe employer and has been returned unsatis
reasonable. fied as to anyart thereof. Any provision in any insurance policy

(d) If an employee receives services frarprivate rehabilita undertakingto guarantee primary liability or to avoid secondary
tion counselor under pafa) and later receives similar servicediability for such increased compensationnureased death bene
from the department under su(t) without the prior approval of fits shall be void. In case the employer shall have been adjudged
the employer or insurance carriéne employer or insurance ear bankrupt,or have madan assignment for the benefit of creditors,
rier is not liable for temporary disability benefitader s102.43  or if the employerother than an individual, have gone out of busi
(5) or for travel and maintenance expenses under @lthat Nessor have been dissolved, or if a corporation, its chéwdee
exceedwhat theemployer or insurance carrier would have bedpgenforfeited or revoked, the insurer shall be liable for the pay

liable for under the rehabilitative training program developed bjentof increased compensation and death benefits without judg
the private rehabilitation counselor mentor execution against the employbkut without altering the

LR,rimaryliability of the employer

rovidedby a private rehabilitation counselor under gm) (a)
fthe cost or reasonableness of a rehabilitative trajmiogram
developedunder sub(1m) (a)

(3) Nothingin this section prevents an employer or insurance
rrier from providing an employee with the servicea pfivate

(e) Nothing in this subsection prevents an employer or ins

ancecarrier from providing an employee withe services of a pri
vaterehabilitation counselor or with rehabilitative training undegrgrzti'g’fto E]%f‘é?gtse t?gasstﬁ:g.r ugg‘;';gvg;geer?teﬁ:ggfggarua de
(s;)b.(S) before the department makes its determination ysater unders.102.590r under s102.49(5) either because of mistake

) or otherwise, the state treasurer shall within 5 days after receipt of
DSFichcertificate draw an order against the fund in the state treasury
o S - ; Mo which such excess was paid, reimbursing such payor of such
andrehabilitative training process under this subsection. Th esayment, together with interest actuarned thereon if

rules shall include rules specifying the procedure and requirge excess payment has been on deposit for at least 6 months.
mentsfor certification of private rehabilitation counselors. History: 1981 c. 92

(1r) An employee who receives a course of instruction or
otherrehabilitative training under sufd.) or (1m)is subject to the 102.64 Attorney general shall represent state and
following conditions and limitations: commission. (1) Upon request of the departmentaafminis
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tration, a representative of the department of justice shall repmementalto the extent of compensation liabilitg any disability
sent the state in cases involving payment into or out oftéite or medical benefits payable from amgyoup insurance policy
treasuryunder s.20.865 (1) (fm) (kr) or (ur) or 102.29 The whosepremium is paid in whole or in part by any employer
department of justice, after giving notice to tepartmendf underany federal insurance or benefit program providing disabil
administration,may compromise the amouat such payments ity or medical benefits. Deatvenefits payable under any such
but such compromises shall be subject to review by the depajitouppolicy do not limit the benefits payable under this section.
ment of workforce development. If the spouse of the deceasectz) In the case of occupational disease, a traumiaficy
employeecompromises his or her claifor a primary death bene egyjtingin the loss or total impairment of a hand or any part of the
fit, the claim of the children of such employee under02.49  ragiof the armproximal to the hand or of a foot or any part of the
shallbe compromised on the same proportional basis, subjectdg;f the leg proximal to the foot, any loss of vision, any perma
approvalby the department. If the persons entitled to compens$a, prain injuryor any injury causinthe need for a total or par
tion on the basis of total dependency undd02.51 (1)OMPre i) knee or hip replacement, appropriate benefits may be awarded
mlsetheg cla:qm, payments un_derrlobZAQ (5) (aphall be com  fom the work injury supplemental benefit fumchen the status
promisedon the same proportional basis. or existence of the employer or its insurance carrier cannot be

(2) Upon request of the department of administration, thgeterminecbr when there is otherwise no adequate repmdy
attorneygeneral shall appear on behalf of the state in proceedingis 1o the limitations contained in sufd).

uponclaims for compensation against the state. The departmemfsiory: 1975 ¢. 1471979 c. 2782001 a. 37
of justice shall represent the interests of the state in proceedingsoss Refeence: See also DWD 80.06 Wis. adm. code.
unders.102.49102.590r102.66 The department of justice may This section authorizes the award lénefits for otherwise meritorious claims
compromise claimi such proceedings, but the compromises asﬁﬁgbyiégev\?tatute of limitations infett at the time the claim arose. State v

. . s s. 2d 396304 N.W2d 758(1981).
SUb]ec.tto review by the department Of_WOkaOTCG deveIOp.men *Whena disabled worker could have claimed permanent total disability benefits
Costsincurred by the department of justice in prosecuting Qrderthis section, but failed to do so before dying of causes unrelated to a compensa
defendingany claim for payment into or out of the work injurybleinjury, a surviving dependent may not claim the disability benefits. StalR@,
supplementabenefitfund under s102.65 including expert wit ~136Wis. 2d 281401 N.W2d 578(1987).
nessand withess fees but not including attorney fees or attorn

travel expenses for services performed under this subsection, sf #.75 Administrative expenses. (1) The department
be paid from the work injury supplemental benefit fund. shall assess upon and collect from each licensed werkem

(3) In any action to revievan order or award of the commis pensationinsurance carrier and from each employer exempted

. . ders.102.28 (2)by special order or by rule, the proportion of
sion, and upon any appeal therein io the court of appeals, the at?é}al costs and ca(xg)e%sgs incurred by thg council or? wgrkem

neygeneral shall appear on behalf of teenmission, whether an ;
othye% party defendgpr)lt shall be represented or extept that iny pensatiorfor travel and research and by the department and the
ommissionin the administration of this chapter for tberrent

actionsbrought by the state tlgovernor shall appoint an attorneyc. R . =
to appear on behalf of the commission. fiscal year plus any deficiencies in collections and anticipated

History: 1975 ¢, 1471977 c. 18,134 1977 c. 1951979 c. 10s.60 (1), 1081 COStSfrom the previous fiscal ygaihat the total indemnity paid
c. 20,1983 a. 981995 a. 27%s.3745g 9130 (4) 1997 a. 3 or payable under this chapter by each such carrier and exempt
b Sub.(3) v(\j/ﬁef nc?t refﬁlt irt1 rtJr?virﬂinE ptﬁblicnccr)rt]msel fr?rralpgirjvatltil ig&% liiganemployerin workers compensation casgstially closed during
bﬁfg;sg(s)sly gt:teg'taﬁat tﬁes:ttgrﬁey%eenerglasf?all‘?;)ggareoi be%e?lf of the deeypartm%btprecedmg Cal.endar yeather than fo.r Increé.lSEd’ .dOl.Jble or
Hunterv. DILHR, 64 Ws. 2d 97 218 N.W2d 314(1974). treble compensation bore to the total indemnity paid in cases
closedthe previous calendar year under this chapter maaflers
102.65 Work injury supplemental benefit fund. (1) The andexempt employers other than for increased, double or treble
moneyspayable to the state treasury undel62.47 102.49and compensation.The council on workés compensation and the
102.59 together with all accrued interest, shall constitute a fumdmmissionshall annually certifyany costs and expenses for
to be known as the “@rk Injury Supplemental Benefit Fund”. worker’s compensation activities to the department at such time
(2) For proper administration of the moneys available in thasthe secretary requires.
fund the department shall by ordeet aside in the state treasury (2) The department shall require that payments for costs and
suitablereserves to carry to maturity thibility for benefits expensesgor each fiscal year shall be made on such dates as the
underss.102.44 102.49 102.59and102.66 Such moneys shall departmentprescribes by each licensed wotkecompensation
be invested by the investment board in accordance with.44 insurancecarrier and employer exempted under192.28 (2)
(5). Eachsuch payment shall be a sum equal to a proportionate share
(3) If the balance in the fund on any June 30 exceeds 3 tinoéshe annual costs and expenassessed upon each carrier and
theamount paid out of such fund during the fiscal year ending employeras estimated by the department.

suchdate, the department shally order direct an appropriate (4) From the appropriation under £0.445 (1) (ha) the
proportionalreduction of the payments into such fund under Sgepartmenshall allocate the amounts that it collects in applica
102.47 102.49and 102.59so that the balance in the fund willjon fees from employers applyirigr exemption under 402.28

remainat 3 times the payments made in the preceding fiscal yga§ and the annual amount that it collects from employersithat

History: 1975 c. 1471977 c. 291981 c. 2(.2202 (28) (2)1983 a. 9%.31; 1989 HO
a.64 1991 a. 1741095 a. 17, beenexempted under 402.28 (2)to fund the activities of the

departmentinder s102.28 (2) (bjand(c).

102.66 Payment of certain barred claims. (1) In the 27"'1‘5918?: %%71%3539119775 C. 145.54,1977 c. 195418 1981 c. 2092, 1987 a.
. . . . . . ' a. a. 1/.
eventthat there is an otherwise meritorious claim for occupational, oss refeence: See also DWD 80.38 Wis. adm. code.

diseasea traumatic injury resulting in the logstotal impairment

of a hand or any part of the rest of the arm proximal to the hapgb 80 Uninsured employers fund. (1) There isestab
or of a foot or any part of the rest the leg proximal to the foot, |isheda separate, nonlapsible trust fund designated as the unin
anyloss of vision, any permanent brain injuby any injury caus syredemployers fund consisting of all the following:

ing the need for a total or partial knee or hip replacement, and th .
claim is barred solely bghe statute of limitations under02.17 loe;aE);ZAmounts collected from uninsured employers under s.

(4), the department main lieu of workets compensation bene )
fits, direct payment from the work injury supplemental benefit (P) Uninsured employer assessments collected untié2s35
fund under s.102.65 of such compensation and such medicdf)-

expensess would otherwise be due, based on the date of jnjury (d) Amounts collected from employees or dependerits
to or on behalf of the injured employee. The bensfial be sup employeesinder s102.81 (4) (b)
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(e) All moneysreceived by the department for the uninsuredative benefits under $02.28 (3) sufers an injury for which the
employers fund from any other source. uninsuredemployer is liable under $02.03 the department or

(3) (a) If the cash balancie the uninsured employers fundthe departmens reinsurer shall pay to the injured employee or the
equalsor exceeds $4,000,000, the secretary shall consult @ployee’sdependents an amount equal to the compensation
councilon workets compensation within 45 days after that caspvedthem bythe uninsured employer under this chapter except
balanceequals or exceeds $4,000,000. Feeretary may file Penaltiesand interest due under $82.16 (3)102.18 (1) (bjand
with the secretary of administrationithin 15 days after consult (bp), 102.22 (1)102.35 (3)102.57and102.60
ing the council on workés compensation, a certificate attesting (b) The department shall make the payments required under
thatthe cash balance in the uninsured employers fund equalspar. (a) from the uninsured employers fund, except that if the
exceeds$4,000,000. departmenhas obtained reinsurance under g8band is unable

(ag) The secretary shall monitor the cash balanceu, © make those payments from the uninsured employers fund, the
incurredlosses to, the uninsured employers fund using generdiigPartmentseinsurer shall make those payments according to
acceptedactuarial principleslf the secretary determines that théhe terms of the contract of reinsurance.
expectedultimate losses to the uninsured employers fund on (2) The department may retain an insurance carrier or insur
known claims and on incurred, but not reported, claims exceadce service ganization to process, investigate and pay claims
85% of the cash balance in the uninsured employers fund, the g¢ederthis section and may obtain excesstop—loss reinsurance
retary shall consult with the counoiln workets compensation. with an insurance carrier authorized to do business in this state in
If thesecretaryafter consulting with the council on workecom — anamount that the secretary determines is necessary feouhe
pensationgdetermines thahere is a reasonable likelihood that the@perationof the uninsured employers fund. In caBeslving
cash balance in the uninsured employers fund may become inatigputedclaims, the department may retain an attorney to repre
quateto fund all claims under $02.81(1), the secretary shall file sentthe interests of the uninsured employers fund andéake
with the secretary of administration a certificate attesting that tAgpearances on behalf thie uninsured employers fund in pro
cashbalance in the uninsured empldgeiund is likely to become ceedingsunder ss102.16to0 102.29 Sectior20.918and subch.
inadequateo fund all claims undes. 102.81 (1)and specifying |V of ch. 16do not apply to an attorney hired under this subsec
adate after which no new claims undet®2.81 (1will be paid. tion. The chages for the services retained under this subsection

(am) If the secretary files theertificate under pafa), the ~Shallbe paid from the appropriation undeg8.445 (1) (hp) The
departmenmmay expend the moneys in the uninsured employef@St of any reinsurance obtained under this subsection shall be
fund, beginning on the first day of the first July after the secretalid from the appropriation under20.445 (1) (sm)

files that certificate, to make payments undeflG2.81 (1)to (3) An injured employee of an uninsured employer or his or
employeesof uninsured employers and to obtain reinsurander dependents may attempd recover from the uninsured
unders.102.81 (2) employer,or a 3rd party under 402.29 while receiving or

(b) If the secretary does not file the certificate under(ppr 2tt€MPtingto receive payment under syb).

the department may not expend the moneys in the uninsured4) An injured employee, othe dependent of an injured
employersfund. employee,who received one or more payments under €lib.

(c) If, after filing the certificate under pag), the secretary Shaildo all of the following: . .
files the certificate under pgag), the department may expend the (@) If the employeer dependent begins an action to recover
moneysin theuninsured employers fund only to make paymeng®mpensatiorirom the employes’employer or a 3rd partiable
unders. 102.81 (1)to employees of uninsured employers olnders.102.29 provide to the department a copfyall papers
claims made before the date specifiedthat certificate and to filed by any party in the action.
obtainreinsurance under $02.81 (2)for the payment of those  (b) If the employee or dependent receives compensation from
claims. the employees employer or a 3rd party liable undet82.29 pay

(4) (a) If an uninsured employavho owes to the departmentto the department the lesser of the following:
anyamount under 4.02.820r102.85 (4)transfers his or her busi 1. The amount after attorney fees and costs that the employee
nessassets or activities, the transferee is lidblethe amounts or dependent received under s(b).
owedby the uninsured employender s102.820r 102.85 (4)if 2. The amount after attorney fees and costs that the employee
the department determines that all of the following conditions agg dependent received from the employer or 3rd party
satisfied: . (5) The department of justice may bring an action to collect

1. Atthe time of the transfethe uninsured employandthe the payment under suip4).

transferee are owned or controlled in whole or in substantial part(s) (a) Subject to par(b), an employee, dependent of an

eitherdirectly or indirectlyby the same interest or interestsithV - employee an uninsured employea 3rd party who is liablender

out limitation by reason of enumeration, it is presumed unlegsip2 290r the department may enfato an agreement to settle
shownto the contrary that the “same interest or interests” includgsyilities under this chapter

the spouse, child or parent of the individual who owned or con : P )
trolled the business, or any combination of more than one of thﬁmé@ngsgﬁgem under pag)is void without the departmest

2. The transferee has continued or resumed the business of thﬁ) This section first applies to injuries occurring on the first

uninsuredemployer either in the same establishmentetse davof the first Jul P ;
) : y beginning after the day that the secretary files
wherle, or thetr:rans:‘ﬁree has emplloyedhsgbstar‘:tla")é the salig rificate under £02.80 (3)a), except that if the secretary files
employeesas those the uninsurechployer had employed in con 4 ceificate under £02.80 (3) (agjhis section does not apply to

nectionwith the business assets or activities transferred. _ claimsfiled on or after the date specified in that certificate.
(b) The department may collect from a transferee described iRjistory: 1989 a. 641995 a. 17,

par.(a) an amount owed under®)2.820r 102.85 (4)using the  Cross Refeence: See also DWD 80.62 Wis. adm. code.
proceduresspecified inss.102.83 102.835and102.87and the
preferencespecified in s102.84in the same manner as the deparfl02.82 Uninsured employer payments. (1) An unin-
mentmay collect from an uninsured emplayer suredemployer shall reimburse the department for any payment
History: 1989 a. 641991 a. 851993 a. 811995 a. 17. made under s.102.81 (1)to an employee of the uninsured
employeror to an employeg’dependents, less amounts repaid by
102.81 Compensation for injured employee of unin- theemployee or dependents undei®2.81 (4) (b) The reim
sured employer . (1) (a) If an employee of an uninsuredbursemenbwed under this subsection is due within 30 days after
employer,other than an employee wiwmeligible to receive alter thedate on which the department notifies the uninsaereployer
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thatthe reimbursement is owed. Interest shall accrumnmounts sheriffto levy upon and sell siidient real and personal property
not paid when due at the rate of 1% per month. of the uninsured employer to pay the amount stated in the warrant
(2) (a) Except as provided in patag), (am)and(ar), all unin in the same mann@s upon an execution against property issued
suredemployers shall pay to the department the greater of the féponthejudgment of a court of record, and to return the warrant
lowing: to the department and pay to it the money collected by virtue of
1. Twice the amount determined by the department to eqd$ Warrant within 60 days after receipt of the warrant.
what the uninsured employer would have paid during periods of(b) The clerk of circuit court shall accept agter the warrant
illegal nonpayment for workés compensation insurance in then the judgment and lien docket without prepayment of any fee,
preceding3—-year period based on the empldygrayroll in the butthe clerk of circuit court shall submit a statement of the proper
preceding3 years. fee semiannually to the department covering the periods from Jan
2. Seven hundred and fifty dollars. uary1 to June 30 and Julytd December 31 unless afdient bilk

; e i i iod is agreed to between the clerk and the department. The
(ag) An uninsured employer who is liable to the departmelftd P€0 ; !
underpat (a) 2 shall pay to the department, in lieu of the paymef#€S shall then bgaid by the department, but the fees provided by

requiredunder par(a) 2, $100 per day for each day that the-814.61 (5)or entering the warrants shall be adtizthe amount
employeris uninsured if all of the following apply: of the warrant and collectdcom the uninsured employer when

satisfactionor release is presented for entry

1. Theemployer is uninsured for 7 consecutive days or less. (2) The department may issue a warrant of like terfosce
2. The_ gmployer has not prewously_ b(_een uninsured. andeffect to any employee or other agent of the department, who
3. No injury for which the employer is liable unded82.03 5y fije a copyof the warrant with the clerk of circuit court of any
hasoccurred during the period in which the employer is UniR, ntyin the state, and thereupon the clerkietuit court shall
sured. _ enterthe warrant in the judgment and lien docket and the warrant
(am) The department may waive any payment owed upaler shallbecome a lien in the same manraerd withthe same force
(a) by an uninsured employer if the department determines that #ijeffect, as provided in subl). In the execution of the warrant,
uninsuredemployer is subject to this chapter only because thigs employee or other agent shall have all the powers conferred by
uninsuredemployer has elected to become sulfiethis chapter |aw upon a sherif but may not collect from the uninsured
unders.102.05 (2)or 102.28 (2) employerany fee or chge for the execution of the warrant in
(ar) The department may waive any payment owed under pacesf the actual expenses paid in the performance of his or her
(a) or (ag)if the department determines thia¢ sole reason for the duty.
uninsuredemployefs failure to comply with s102.28 (2)isthat (3 |f a warrant is returned not satisfied in full, thepartment
the uninsured employer was a victim of fraud, misrepresentatigia| have the same remedies to enforce the amount due for pay
or gross negligence by an insurance agent or insurance brokgh@hts interest, costs and other fees as if the departmenebeod
by a person whom a reasonable person would believe is an ingldggjudgment against the uninsured employer and an execution
anceagent or insurance broker hadbeen returned wholly or partially not satisfied.

(b) The payment owed under pe) or (ag)is due within 30 4y \Whenthe payments, interest costs and other fees specified
daysafter the date on whighe employer is notified. Interest shalk, 2 \varrant have been paid to ttepartment, the department
accrueon amounts not paid when due at the rate of 1% per mo !

- ’ o= allissue a satisfaction of the warrant and file it with the clerk of

(c) Thedepartment of justice oif the department of justice cjrcuit court. The clerk of circuit court shall immediately enter the
consentsthe department of workforce development may bring aftisfactiorof thejudgment in the judgment and lien docket. The
actionin circuitcourt to recover payments and interest owed to ti@partmenshall send a copy of the satisfaction to the uninsured
departmenbf workforce development under this section. employer.

(3) (8) When an employee dies as a result of an injury for (5y The department, it finds that the interests of the state will
which an uninsured employer is liabbeider s102.03 the unin 4t pejeopardizedand upon such conditions as it may exact, may
suredemployer shall pay $1,000 to the department. ~ jsgea release of any warrant with respect to any real or personal

(b) The payment under pga) is in addition to any benefits  propertyupon which the warrant is a lien or cloud upon title. The
othercompensation paid to an employee or survivors or the waglerk of circuit court shall enter the release upon presentation of
injury supplemental benefit fund under $62.46to 102.51 therelease to the clerk and payment of the fee for filingetease
3 géswfy: 1989 a. 64359, 1991 a. 851993 a. 811995 a. 2%.9130 (4)1997a.  gndthe release shall be conclusive proof that the lien or cloud

T upon the title of the property covered by the release is extin

102.83 Collection of uninsured employer payments. guished.

(1) (@ 1.If an uninsured employer fails to pay to the department (6) At anytime after the filing of a warrant, the department

any amount owed to the department undet(2.82and no pre may commence and maintain a garnishee action as provided by

ceeding for review is pending, the departmerdmyauthorized ch.812or may use theemedy of attachment as provided by ch.

representativenay issue a warrant directed to the clerk of circugll for actions to enforce a judgment. The place of trial of an

courtfor any county of the state. actionunder ch811 or812may be either in Dane County or the
2. The clerk of circuit court shall enter in the judgment angpuntywhere the debtor resides and may not be changedtieom

lien docket the name of the uninsured employer mentiongkgkin county in which the action is commenced, except upon coofent

warrant and the amount of the payments, interest, costs and otheparties.

feesfor which the warrant is issued and the date whexéreant (7) If the department issues an erroneous warrantleipart

is entered. mentshall issue a notice of withdrawal of the warrant to the clerk
3. A warrant entered under suldshall be considered in all of circuit court for the county in which the warrant is filed. The

respectsas a final judgment constituting a perfected lien on traderk shall void the warrant and any liens attached by it.

uninsuredemployers right, title and interest in adif the unin (8) Any officer or director of an uninsured employer that is a
suredemployets re_al and personal property located in the coungprporation and any membeor manager of an uninsured
wherethe warrant is entered. employerthat is a limited liability company may be found individ

4. After the warrant is entered ine judgment and lien docket, ually and jointly and severally liable fahe payments, interest,
the department or any authorized representative fitegn exe costsand other fees specified in a warrant under this section if
cution with the clerk otircuit court for filing by the clerk of cir  after proper proceedings for the collection of those amdiuoits
cuit court with the sherfifof any county where real or personathe corporation or limited liability companys provided in this
property of the uninsured employer is found, commanding theection,the corporation or limited liability company is unable to
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paythose amounts to the department. The personal liability of the(b) In an action under pde), if a levy would irreparably injure
officersand director®f a corporation or of the members and marrights to property the court may enjoin the enforcementtiudit
agersof a limited liability companyas provided in this subsectionlevy. If the court determines that the property has been wrongfully
survives dissolution, reaanization, bankrupt¢yreceivership, levied upon, itmay grant a judgment for the amount of money
assignmentfor the benefit of creditors, judicially confirmedobtainedby levy.

extensionor composition, or any analogous situation of the corpo (c) For purposesf an adjudication under this subsection, the
rationor limited liability company and shall be set forth in a detefleterminationof the debt upon which thiaterest or lien of the
minationor decision issued under12.82 departments based is conclusively presumed to be valid.

History: 1993 a. 811995 a. 17,224 1997 a. 3538 (6) DETERMINATION OF EXPENSES. Thedepartment shall deter

102.835 Levy for delinquent payments. (1) DEFINITIONS. mineits costs and expenses to be paid in all cases of levy
In this section- (7) Uske oF proCEEDS. (a) The department shall apply all

moneyobtained under this section first against the expenses of the

(2) "Debt” means a delinquent payment. proceedingsand then against the liability in respect to which the

(d) “Levy” means all powers of distraint and seizure. levy was madend any other liability owed to the department by
(e) “Payment" means a payment owed to the department ungs uninsured employer
s.102.82and includes interest on that payment. (b) The department may refund or credit any amount left after

(f) “Property” includes all tangible and intangible personahe applications under pafa), upon submission of a claim for a
propertyand rights to that propertincluding compensation paid refundor credit and satisfactory proof of the claim, to the person
or payable for personakrvices, whether denominated as wagesntitiedto that amount.
salary,commission, bonus or otherwise, amounts paid periodi (8) RELEASEOF LEVY. The department maglease the levy
cally pursuant to a pension or retirement program, rendseeds ponall or part of property levied upon tacilitate the collection
of insurance and amounts paid pursuant to a contract. of the liability or to grant relief from a wrongful leviput that

(2) Powers oF LEVY AND DISTRAINT. If any uninsured releasedoes not prevent any later levy
employerwho is liable for any debt fails way that debt after the (9) WRONGFULLEVY. If the department determines that prop
departmenhas made demand for payment, the department m&y, has been wrongfully levied upon, the department may return

collectthat debt and the expenses of the levy by levy upon property at any time, or may return an amount of money equal
propertybelonging tahe uninsured employeff the value of any }o the amount of money levied upon.

propertythat has been levied upon under this section is nfdt su (10) PRESERVATIONOF REMEDIES. The availability of the rem

cientto satisfy theclaim of the department, the department may | ; . ; !
o : . edyunder this section doe®t abridge the right of the department
levy upon any additional property of theinsured employer until to pursue other remedies.

the debt and expenses of the levy are fully paid. .
(3) DuTIES TO SURRENDER. Any person in possession of (11) Evasion. Any person who removes, deposits or conceals
obligatedwith respect to property or rights to property that is sup" alds In removing, d_eposmng or (_:oncea_\hng any property upon
%Fuch a levy is authorized under this section wittent to evade

ject to levy and upon which a levy has been made shall, u ; . .

Jdemancb\?{he depgrtment surrendgr the property or rights org defeat the assessment or collection of any debt is guilty of a

Chargethe obligation 0 s department, except that part of t Ias?_l felony and shall be liable to the state for the costs of pro
ecution.

propertyor rights which is, at the time of the demand, subject NOTE: Sub.(11) is shown as amended eff. 2-1-03 B@01 Wis. Act 109 Prior
any prior attachment or execution under any judicial process., »-1_o3 it eads. ‘ '

(4) FAILURE TO SURRENDER;ENFORCEMENTOF LEVY. (@) Any (11) EvasioN. Any person who emoves, deposits or conceals or aids in
uninsuredemployer who fails to surrender apsoperty or rights removing, depositing or concealing any psperty upon which a levy isauthorized

i H nder this section with intent to evade or defeat the assessment or collectian
to property that is SUbJeCt to Ieuypon demand by the departmemg\ny debt may be fined not moe than $5,000 or imprisoned for not moe than 4

is subject to proceedings to enforce the amount of the levy yearsand 6 months or both, and shall be liable to the state for the costs ofopr
(b) Any 3rd party who fails to surrender any property or rightgcution.
to property subject to leyyipon demand of the department, is-sub  (12) NoTice BEFORELEVY. If no proceedindor review per
jectto proceedings to enforce the levihe 3rd party is not liable mitted by lawis pending, the department shall make a demand to
to the department under this paragraph for more than 25% of theuninsured employer for payment of the debt which is subject
debt. The department shall serve a final demand as providedevy and give notice that the department mpassue legal action
undersub.(13) on any 3rd party who fails to surrengeoperty  for collection of the debt against the uninsured employidre
Proceedingsnay not be initiated by the department untiddys departmentshall make the demand for payment and give the
after service of the final demand. The department shall issu@aticeat least 10 days prior the levy personally or by any type
determinatiorunder s102.82to the 3rd party for the amount ofof mail service which requiressignature of acceptance, at the
theliability. addresof the uninsured employes it appears on the records of
(c) When a 3rd party surrenders the property or rights to tHe department. The demand for payment and notice shall include
property on demand of the department or dispémthe obliga astatement of the amount of the debt, including cstisfees, and
tion to the department for which the levy is made, the 3rd partyti® nameof the uninsured employer who is liable for the debt. The
dischargedfrom any obligationor liability to the uninsured uninsuredemployets failure to accept or receive the notice does
employerwith respect to the property or rightstihe property aris notprevent the department from making the leMptice prior to
ing from the surrender or payment to the department. levy is not required for a subsequent levy on any debt of the same
(5) ACTIONSAGAINSTTHISSTATE. (a) If the department has lev unlr]suredemployer within one year after the date of service of the
ied upon propertyany personother than the uninsured employetiginal levy.
who is liable to pay the debt out of which the levy arose, who (13) SERVICEOFLEVY. (@) The department shakrve the levy
claimsan interest in or lien on that property amdo claims that uponthe uninsured employer and 3rd party by personal service or
thatproperty was wrongfullyevied upon may bring a civil action by any type of mail service which requires a signature of accept
againstthe state in the circuit court for Dane Countjat action ance.
may be brought whether not that property has been surrendered (b) Personal service shall beade upon an individual, other
to the department. The court may granty the relief under par thana minor or incapacitatggkerson, by delivering a copy of the
(b). No other action to question the validity of or to restrain devy to the uninsured employer or 3rd party personallyehying
enjoina levy by the department may be maintained. acopy of the levy at the uninsured empldgedwelling or usual
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placeof abode with some person of suitable age and discretion(2) An employer who is required to provide worleecom
residingthere; by leaving a copy of the levy at the business-estalensatiorinsurance coverage under this chapter shall forfeit not
lishmentof the uninsured employer with arfioér or employee lessthan $100 nor more than $1,000 if the employer does any of
of the uninsured employer; or by delivering a copy of the levy the following:
anagent authorized by law to receive service of process. (a) Gives false information about the coverage to his or her
(c) The department representative who serves the levy shatiployeesthe department or any other person who contracts with
certify service of process on the notice of levy form and the perdtye employer and who requests evidence of woskeompensa
servedshall acknowledge receipt of the certification by signinion coverage in relation to that contract.
anddating it. If service is made by mail, the return receipt is the (b) Failsto notify a person who contracts with the employer
certificateof service of the levy thatthe coverage has been canceled in relation to that contract.
(d) The uninsured employsror 3rd partys failure to accept  (2m) The court may waive a forfeiture imposed under .
or receive service of the levy does not invalidate the levy or (2) if the court finds that the employer is subject to this chapter
(14) AnswERBY 3RD PARTY. Within 45 daysafter the service only because the employer electedbémome subject to this chap
of thelevy upon a 3rd partghe 3rd party shall file an answer withter under s102.05 (2)or 102.28 (2)
the department stating whether the 3rd party is in possession of 0(2p) The court may waive a forfeiture imposed under .
obligatedwith respect to property or rights to property of the unirpr (2) if the court finds that the sole reason for the uninsured
suredemployer including a description of the property or theemployer’sfailure to comply with s102.82 (2)is that the unin
rightsto property and the nature and dollar amount of any sustiredemployer was a victim of fraud, misrepresentation or gross
obligation. negligenceby an insurance agent or insurance broker or by-a per
(15) DURATION OF LEVY. A levy is efective from the date on son whom a reasonable person would believe is an insurance
which the levy is first served on the 3rd party until the liability ouagentor insurance broker
of which the levy arose is satisfied, until the levy is released or(3) An employer who violates an order to cease operations
until one year after the date of service, whichever occurs firstunders.102.28 (4)is guilty of a Class | felony
(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF NOTE: Sub. (3) is shown as amended eff. 2-1-032§01 Ws. Act 109 Prior
LEvy. No employer maglischage or otherwise discriminate with ©© 2-1-03 it eads: , _
respectto theterms and conditions of employment against ar,tx) (3) An employer who violates arorder to cease operations under s. 102.28

. ; may be fined not moe than $10,000 or imprisoned for not mae than 3 years
employeeby reason ofhe fact that his or her earnings have beeg botﬁ’, P y

subjectto levy for any one levy or because of compliance with any (4) (a) If a court imposes a finer forfeiture under subgl)

tion may be fined not more than $10,000 or imprisoned for nggualto 75% of the amount of the fine or forfeiture.

morethan 9 mopths or both. W . (b) If a fine or forfeiture is suspended in whole or in part, the
NOTE: Sub. (18)is shown as amended eff. 2-1-032§01 Ws. Act 109 Prior ) ninsyredemployer assessment sHadl reduced in proportion to

to 2-1-03 it reads: h .
(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF LEVY. No the suspension.

employer may discharge or otherwise discriminate with espect to the terms and (c) If any deposit is made for arferise to which this section
conditions of employment against any employee byeason ofthe fact that his or applies the person making the deposit shall also depc&iilllfb
her earnings have been subject to levy for any one levy or because of compliance..; ’ . f
with any provision of this section.Whoever willfully violates this subsection may Cle_nt amour_]t to 'n_dUde the unmsu_red employer assessment pre
be fined not more than $1,000 or imprisoned for not mae than 2 years or both. ~ Scribedin this section.If the deposit is forfeited, the amount of the

(19) HearING. Any uninsured employerho is subject to a Uninsuredemployer assessment shall be transmitted to the state

levy proceeding made by the department may request a heafiggsureunder par(d). If the deposit is returned, the uninsured
unders.102.17to review the levy proceeding. The hearing is limemployerassessment shall also be returned.
ited to questions of prior payment of the debt that the department(d) The clerk of the court shall collect and transmit to the
is proceeding against, and mistaken identity of the uninsuredunty treasurer the uninsured employer assessment and other
employer. The levy is not stayed penditite hearing in any case amountsrequired under £9.40 (2) (m) The county treasurer
in which property is secured through the levy shall then make payment to the state treasurer as provided in s.
(20) CosToFLEVY. Any 3rd party is entitled to a levy fee of29.25(3) (f) 2. The statereasurer shall deposit the amount of the
$5 for each levy in any case where property is secured through #égnsured employer assessment, together with anterest
levy. The 3rd party shall deduct the fee from the proceeds of g(q?reon,m the uninsureémployers fund as provided in1€2.80
levy. .
H?/story: 1993 a. 811995 a. 17; 1997 a. 187283 2001 a. 109 (5) (a) The payment of any judgment under this section may
be suspended or deferred for not more than 90 ohetfee discre
102.84 Preference of required payments. Subject tahe tion of the court. The court shall suspend a judgment under this
federalbankruptcy lawsin the event of an uninsured empldger sectionupon the motion of the departmentthe department is
dissolution,reoganization, bankruptcyeceivership, assignmentsatisfiedthat the employés violation of s102.16(3) or 102.28
for benefit ofcreditors, judicially confirmed extension proposa(2) was beyond the employsercontrol and that the employer no
or compositionpr any analogous situation including the adminidonger violates s.102.16 (3)or 102.28 (2) In cases where a
tration of estates in circuit courtthe payments required of thedeposithas been made, any forfeiturpsnalty assessments, jail
uninsuredemployer under 402.82shall have preference over allassessments, uninsured employer assessiaemt®sts shall be
claimsof general creditors and shall be paid next aftep#lyenent takenout of the deposit and the balanideany, returned to the
of preferred claims for wages. employer.
History: 1993 a. 81 (b) In addition to any monetary penalties, the court may order
. ) anemployer to perform or refraiinom performing such acts as
102.85 Uninsured employers; penalties. (1) (a) An  maybe necessary to fully protect andeetuatethe public inter
employerwho fails to comply with s102.16 (3)or102.28 (2)for  est including ceasing business operations.
I;ls%t(;?n 1 days shall forfeit not leshan $100 nor more than (c) All civil remedies are available in order to enforce thejudg
' : ) _ mentof thecourt, including the power of contempt underst.
(b) An employer who fails to comply with $02.16 (3)or  History: 1989 a. 641993 a. 811995 a. 2011997 a. 2832001 a. 109
102.28(2) for more than 10 days shall forfeibt less than $10 nor
morethan $100 for each dayn which the employer fails to cem 102.87 Citation procedure. (1) (a) The citatiorproce
ply with s.102.16 (3)or 102.28 (2) duresestablished by this section shall be used only in an action to
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recovera forfeiture under s.02.85 (1)or (2). The citation form (4) A defendant may make a stipulation of no contest by sub
providedby this section magerve as the initial pleading for themitting a deposit and a stipulation in the manner provided by sub.
actionand is adequate process to give a court jurisdiction over (8¢ before the court appearance date. The signed stipulation is a

personif the citation is filed with the circuit court. pleaof no contest and submission to a forfeiture plus the penalty
(b) The citation may be served on the defendant by registeRg$essmentail assessment, crime laboratories and drug law
mail with a return receipt requested. enforcementassessment, any applicable uninsured employers

(2) A citation under this section shall be signed by a depaftSSeSsmerdnd costs not to exceed the amount of the deposit.
mentdeputy or by an dicer who has authority to make arrests for (5) Exceptas providedby sub.(6), a person receiving a
the violation, and shall contain substantially the followinfpr- ~ depositshallprepare a receipt in triplicate showing the purpose for
mation: which thedeposit is made, stating that the defendant may inquire

(a) The name, address and date of birth of the defendant. a_ltthe ofice of the clerk of the circuit court regarding the disposi

I on of the deposit, and notifyinthe defendant that if he or she
or (()Ef)icl-re namend department of the issuing department dep ils to appear in court at the tirspecified in the citation he or she

A . shallbe considered thave tendered a plea of no contest and sub
(c) Theviolation alleged, the time and place of occurrence,gitted o a forfeiture, penalty assessment, jail assessment, crime
statementhat the defendant committed the violation, the statutg,oratoriesand drug law enforcement assessment and any appli
or rule violated and a designation of the violation in languag@pleuninsured employer assessment plus costoretceed the
which can be readily understood by a person making a reaso”%f‘ountof the deposit and that the court may accept the plea. The

effortto do so. original of the receipt shall be delivered to the defendapeison
(d) A date, time angblace for the court appearance, and @r by mail. If the defendant pays by check, thaceled check is
noticeto appear thereceipt.

(e) The maximum forfeiture, penalty assessmjailtassess (6) Theperson receiving a deposit and stipulation of ne con
ment, crime laboratories and drug law enforcemassessment testshall prepare a receipt in triplicate showing the purpose for
andanyapplicable uninsured employer assessment for which iich thedeposit is made, stating that the defendant may inquire

defendants liable. atthe ofice of the clerk of the circuit court regarding the disposi
() Provisions for deposit and stipulation in lieu of a coutton of the deposit, and notifying the defendant that if the stipula
appearance. tion of no contests accepted by the court the defendant will be

(g) Notice that if the defendant makes a deposit and failsg@nsideredo have submitted to a forfeiture, penalty assessment,
appeaiin court at the time specified in the citation, the failure ti&il assessment, crime laboratories and drug law enforcement
appeawill be consideredender of a plea of no contest and-sutssessmerdnd applicable uninsured employer assessment plus
missionto a forfeiture, penalty assessment, jail assessment, criggtsnot to exceedhe amount of the deposit. Delivery of the
laboratoriesand drug law enforcement assessment and any apfficeiptshall be made in theame manner as provided in s(&).
cableuninsured employer assessment plus costoretceed the  (7) If adefendant issued a citation under this section fails to
amountof the deposit. The notice shalko state that the court,appearin court at the time specified in the citation or by subse
insteadof accepting the deposit and plea, may decide to sumnuuentpostponement, the following procedure applies:
the defendant or may issue an arrest warrant for the defendanta) If the defendant has not maddeposit, the court may issue
uponfailure to respond to a summons. asummons or an arrest warrant.

_(h) Notice that if the defendant makes a depaisit signs the  (b) If the defendant has made a deposit, the citation may serve
stipulation,the stipulation will be treated as a plefano contest asthe initial pleadingand the defendant shall be considered to
and submission to a forfeiture, penalty assessment, jail assaggvetendered @lea of no contest and submitted to a forfeiture,
ment, crime laboratories and drug law enforcemassessment penaltyassessment, jail assessment, crime laboratories and drug
andany applicable uninsured employer assessment plus costsagt enforcement assessment and any applicable uninsured
to exceed the amount of the deposit. The notice shall also Stateéh%loyerassessment plus costs not to exceedutheunt of the
the court, insteadf accepting the deposit and stipulation, Mayeposit. The court may either accept the plea of no comtest
decideto summorthe defendant or issue an arrest warrant for t'é‘?]terjudgmentaccordingly or reject the plea and issue a sum
defendantupon failure to respond to a summons, and that theyns. If the defendant fails to appear in response to the summons,
defendantmay at any time before or at the time of the coukhe court shall issue an arrest warrant. If the court accepts the plea
appearanceate, move the court for relifbm the efect of the  of no contest, the defendant mathin 90 days aftethe date set
stipulation. for appearance, move to withdraw the plea of no contest, open the

(i) Notice that thedefendant mayby mail before the court judgmentand enter a plea of not guilty if the defendant shimws
appearancegnter a plea of not guilty and request another date ¥k satisfaction of the court that failure to appear was dugigo
acourt appearance. take,inadvertence, surprise or excusable neglect. If a defendant

() Notice that if the defendant does not make a deposit a@fdelieved from the plea of no contest, the court may order a writ
fails to appear in court at the time specifiedtie citation, the tencomplaint or petition to be filedf on reopening the defendant
courtmay issue a summons or an arrest warrant. is found not guiltythe court shall delete the record of conviction

(3) A defendantissued a citation under this section maghdshall order the defendastieposit returned.
depositthe amount of monethat the issuing department deputy (c) If the defendant hawiade a deposit and stipulation of no
or officer directs by mailing or delivering the deposit and a copontestthe citation serves as the initial pleading and the defendant
of the citation before the court appearance date to the clerk of shallbe considered thave tendered a plea of no contest and sub
circuit court in the county where the violation occurred, to thaittedto a forfeiture, penalty assessment, jail assessment, crime
departmenbr to the sherif s ofice or police headquarters of thelaboratoriesand drug law enforcement assessment and any appli
officer who issuedhe citation. The basic amount of the depositableuninsured employer assessment plus cost®redceed the
shall be determinedinder a deposit schedule established by tlemountof the deposit. The court may either accept the plea of
judicial conference. The judicial conference shall annualyontestand enter judgment accordinglyr reject the plea and
review and revise the schedule. In addition to the basic amoisguea summons or an arrest warraAfter signing a stipulation
determinedby the schedule thdeposit shall include the penaltyof no contest, the defendant mayany time before or at the time
assessmentjail assessment, crime laboratories and drug laef the court appearance dategve the court for relief from the
enforcementassessment, any applicable uninsured employeffectof the stipulation.The court may act on the motion, with or
assessmergnd costs. without notice, for cause shown byfidavit and upon just terms,
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andrelieve the defendant from the stipulation and tfectf of the forfeiture within a period of 5 years under1$2.85 theperson

stipulation. may be fined not more than $2,000 or imprisoned for not more
(8) If a citation or summons is issued to a defendant under t#ign90 days or both.
sectionand he or she is unable to appear in coutherday spee€i (2) When any person is convicted and it is alleged in the

fied, the defendant may enter a plea of not guilty by mailing a letiadictment,information or complaint and proved or admitted

statingthat inabilityto the judge at the address indicated on theial or ascertained by the court after conviction that such person

citation. The letter must show the defendaméturn address. The hadbeenbefore subjected to a fine or forfeiture 3 times within a

lettermay include a request for trial during normal daytime-busgperiod of 3 years under s102.85and that those convictions

nesshours. Upon receipt of the letténejudge shall reply by let remainof record and unreversed, the person may be fined not

terto the defendarg’addressetting a time and place for trial. Themorethan $10,000 or imprisoned for not more t@amonths or

time shall be during normal business hours ifsquested. The both.

dateof the trial shall be at least 10 days from the date on which thelistory: 1989 a. 641991 a. 85

letterwas mailed by thpudge. Nothing in this subsection forbids

the setting of the trial at any timeonvenient to all parties con 102.89 Parties to a violation. (1) Whoeveris concerned in

cerned. the commission od violation of this chapter or of any department
(9) A department deputy or asfficer who collects a forfej rule or order under this chapter for which a forfeiture is imposed

ture, penalty assessment, jail assessment, crime laboraamides iS @ principal and may be clyad with and convicted of the viela

druglaw enforcement assessment, applicable uninsured empldi@h although he or she did not directly commit it and although the

assessmerand costs under this section shall pay the money to ##fsonwho directly committed it has not been convicted of the

county treasurer within 20 days after its receipt.” If the departmafglation.

deputyor officer fails to make timely payment, the county trea  (2) A person is concerned in the commission of the violation

surermay collect the payment from the department deputyfier ofif the person does any of the following:

cer by an action in the treasugename of dice and upon the of (a) Directly commits the violation.

cial bond of the department deputy oficdr, with interest athe (b) Aids and abets the commission of the violation.

0 . . e
ra,t_i?s?;izgggir_ %lgggf?rg.n;;g%g?ilwhen it should have (c) Is a party to a conspiracy with another to commit the viola

tion or advises, hires or counsels or otherwise procures another to
102.88 Penalties; repeaters. (1) When a person is cen commitit.
victed of any violation of this chapter or of any department rule or (3) No penalty for any violation of this chapter or rule or order
order,and it is alleged ithe indictment, information or complaint, of this chapter make reduced or diminished by reason of this sec
andproved or admitted otrial or ascertained by the court aftetjon.
convictionthat the person was previously subjected to a fine Omistory: 1989 a. 64
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